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Audit snapshot

Do government advertising campaigns comply with the Public Administration Act 2004

and are they cost-effective?

Why this audit is important

The Victorian Government spends
at least $80 million a year on
advertising.

Given the potential political
sensitivity, public sector agencies
must comply with the advertising
laws and show how the public will
benefit from these campaigns.

In 2017, the Victorian Parliament
passed laws to ensure government
advertising is in the public interest
and to stop public sector agencies
publishing political advertising.

What we examined

We looked at whether two
government advertising campaigns
complied with the 2017 laws and
were cost-effective. They were:

Key facts

e the 2019 Our Fair Share (OFS)
campaign, which advocated for
more Commonwealth funding
for Victoria

e Victoria's Big Build (VBB), a
multi-year campaign about
major transport projects.

We examined the six agencies

involved in the campaigns.

What we concluded

In our opinion, the campaigns did

not fully comply with the 2017 laws.

Most OFS and a small number of
VBB advertisements were political,
in that they could easily be seen to:

* promote the current Victorian
Government

e in the case of the OFS

campaign, criticise the current
Commonwealth Government.

The agencies interpret the 2017
laws differently. They maintain they
complied with their obligations.

The conflicting interpretations show
the laws are not sufficiently clear.
This needs to be remedied.

In addition, the agencies could not
show, nor is it clear, that the
campaigns were cost-effective.

What we recommended
We made seven recommendations,
including:

e areview of the 2017 laws

» stronger oversight of
government advertising

* better evaluation and reporting
of advertising cost-effectiveness.

Our Fair Share campaign

April-June 2019

$1.7m

DET | DH | DoT

Victoria’s Big Build campaign

T
=

From February 2018

$11.5m

DoT | MTIA

The 2017 laws require
government advertising to:

Be in the public interest

Have no political content

Comply with TV standards

Source: VAGO, based on information from the Department of Premier and Cabinet's Victorian Government Advertising Report 2019-20 and agencies’ annual
reports between 2017-18 and 2020-21 for Our Fair Share and Victoria's Big Build campaign costs.
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What we found and recommend

We consulted with the audited agencies and considered their
views when reaching our conclusions. The agencies’ full responses
are in Appendix A.

Legal compliance

Compliance with the Public Administration Act 2004

In 2017, the Parliament introduced new laws into the Public Administration Act 2004
(PAA) to regulate government advertising and communication. The laws aim to
ensure government advertising is in the public interest and not party political. They
also limit government advertising on television to certain purposes, such as
promoting public safety or promoting economic development.

Before the Parliament passed the laws, it added extra clauses. The extra clauses were
meant to stop other types of political advertising, particularly advertising promoting
the government of the day. They require public sector agencies to ensure advertising
is not designed or intended to influence public sentiment for or against the current
Victorian or Commonwealth governments.

We audited two government advertising campaigns against the laws:

* The 2019 OFS campaign, which advocated for more Commonwealth funding for
Victorian schools, health care and transport projects.

* The VBB campaign, a multi-year campaign about the Victorian Government's
major transport projects and related travel disruptions. We looked at two phases
of the campaign—one from 2018 and part of a later VBB campaign from 2019-20.

The two campaigns met most of the requirements in the laws, including the public
interest requirements. However, in our opinion, they did not always comply with the
Parliament's extra clauses on political advertising:

* Most OFS advertisements included statements that could easily be seen as
criticising the Commonwealth Government’s funding for schools, health and
transport in the lead-up to the 2019 federal election.
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*  Most OFS advertisements, and a small number of VBB advertisements, included
messages that could be easily seen as promoting Victorian Government spending
on projects.

It is also our opinion that the OFS campaign did not comply with the limits on
television advertising.

Conflicting interpretations of the law

We sought independent legal advice from the Victorian Government Solicitor's Office
(VGSO) about the 2017 laws. Its advice informed our interpretation of the laws, our
assessment of the campaigns and our conclusions.

The audited agencies interpret the laws differently. They have their own legal advice,
obtained prior to campaign launch and during this audit. The agencies state that they
were motivated either solely or in part (Department of Education and Training (DET))
by the public interest and believe they complied with their legal obligations.

The conflicting legal opinions show the intent and operation of the laws are not
sufficiently clear. We support an independent review of the laws to assess whether
they provide clear standards.

Internal compliance systems

The Department of Premier and Cabinet (DPC) helps to promote compliance with the
2017 laws by publishing guidance for agencies. But its information for agencies, and
for the public, does not mention the extra clauses added by Parliament.

The agencies involved in the campaigns told us they were aware of the 2017 laws. But
their internal compliance systems were not always:

» clearly documented—except for DET and Major Transport Infrastructure Authority
(MTIA)

* proportionate to the risks involved in the campaigns.

Whole-of-government oversight arrangements

Government advertising campaigns also go through a central approval process. An
officer-level committee—the Advertising Approval Group (AAG)—assesses campaigns
to ensure they comply with legal and policy requirements.

In the case of these two campaigns, DPC (which chairs the AAG and provides its
secretariat) did not always ensure the process was robust. DPC:

» did not ensure that the AAG's terms of reference and responsibilities were clear

» did not ensure the AAG had adequate information about legal risks involved in
the campaigns, or sufficient time and expertise to discharge its responsibilities

» allowed officers involved in developing the campaigns to sit on the AAG when it
reviewed the campaigns. This meant those officers effectively reviewed their own
work, undermining the oversight arrangements.

The AAG secretariat in DPC is small and lacks the resources needed to support the
AAG's functions effectively.
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Accountability for compliance

In the case of the OFS campaign, one of the agencies involved—DPC—did not accept
it was legally responsible for the campaign.

DPC prepared the campaign with DET, the Department of Health (DH) and the
Department of Transport (DoT). DPC initiated the campaign, helped develop the
advertisements and arranged the media bookings.

The three other agencies accept that they caused the campaign's publication and that
they were legally responsible for compliance. DPC does not. We disagree.

Recommendations about legal compliance

We recommend that:

Response

Department of Premier 1. commissions and publishes an independent expert review of the
and Cabinet government advertising laws in the Public Administration Act 2004
(including section 97C(a)(iv) and (v)) that:

e consults relevant stakeholders
e assesses whether the laws are clear

e provides a report including any recommended legislative
changes

and advises the government on any recommended changes (see
Section 2.2).

Not accepted by:
Department of Premier and
Cabinet

2. updates its information for agencies, and the public, about the
government advertising laws in the Public Administration Act 2004
to include section 97C(a)(iv) and (v) (see Section 2.3).

Accepted by: Department
of Premier and Cabinet

3. strengthens the whole-of-government oversight arrangements for
government advertising to:

o clearly describe the respective responsibilities of public sector
bodies, the Advertising Approval Group and Department of
Premier and Cabinet in ensuring compliance with the Public
Administration Act 2004

e ensure the Advertising Approval Group has sufficient
information, time, expertise and resources to fulfil its terms of
reference

e require officers involved in developing campaigns to excuse
themselves from Advertising Approval Group meetings when
the Advertising Approval Group is reviewing and approving
their campaigns

e keep clear records of all approvals (see sections 2.4 and 2.5).

Accepted by: Department
of Premier and Cabinet

Department of Premier 4. document risk-based processes for checking advertising

and Cabinet campaigns’ compliance with the Public Administration Act 2004. In
Department of particular, for high-risk and/or sensitive campaigns, agencies
should:

Education and Training

Department of Health o seek detailed and/or external legal advice

e ensure that the agency head confirms compliance with the

Department of
Transport Public Administration Act 2004 (see Section 2.3).
Major Transport

Infrastructure Authority

Accepted by: Department
of Education and Training,
Department of Health,
Department of Transport,
Major Transport
Infrastructure Authority

Partially accepted by:
Department of Premier and
Cabinet
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Cost-effectiveness

Cost-effectiveness of the audited campaigns

The agencies involved in the two campaigns could not demonstrate that the
campaigns were cost-effective. This was partly due to inadequate planning. The
agencies did not always set clear and measurable campaign objectives and
performance targets.

In addition, agencies did not evaluate their campaigns once they had finished, to
check whether they met their campaign objectives and targets. A review was
undertaken for VBB only; however, the conducted assessment was not systematic or
objective enough to be considered an evaluation.

This meant agencies could not show that their spending on the campaigns was
effective or provided value for money.

We found similar problems in our last audit of government advertising in 2012, but
agencies are yet to adequately address the issues. DPC provides some guidance to
agencies on evaluations, but it must be strengthened to promote better practice.

Public reporting

Under government financial reporting rules, agencies must report publicly on all
campaigns over $100,000 in their annual reports. DPC also publishes two reports
every year—one summarising all major government advertising campaigns and one
reporting on whole-of-government advertising expenditure.

These reports promote accountability and transparency, but they can be improved.

The agencies’ public reports were often incorrect and incomplete. Some reports
contained errors, such as figures that did not add up or figures that did not match
paid invoices. DPC's reporting on whole-of-government advertising expenditure
excludes significant costs, such as creative development, and Master Agency Media
Services (MAMS) fees. Therefore, it does not reflect the true cost of government
advertising. Agencies also publish data mostly in Portable Document Format (PDF)
reports, which makes comparison and analysis difficult. As a result, agencies are not
reporting campaign costs in an accountable and transparent manner.
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Recommendations about cost-effectiveness

We recommend that:

Response

Department of Premier 5. revises the Governance Guidelines and associated processes to
and Cabinet ensure that:

e itassesses agency compliance with the Governance Guidelines

e agencies provide a cost-benefit analysis when seeking
approval for high-risk or high-cost campaigns

» minutes of the Advertising Approval Group meetings record
the Advertising Approval Group's deliberations regarding the
responsibilities in its terms of reference, including ensuring
value for money, compliance with legislation and appropriate
evaluation of campaigns

» agencies have sufficient guidance to ensure that campaigns
are evaluated in an objective and systematic way against
campaign objectives. At a minimum this should include better
practice for evaluations identified in this report

e agencies and the Advertising Approval Group have sufficient
guidance on how to assess:

o public benefit, value for money and effectiveness,
and financial performance

o whether a campaign is likely to be sensitive and/or
high-risk (see sections 2.4 and 3.1).

Partially accepted by:
Department of Premier and
Cabinet

Department of Premier 6. include reporting guidance to agencies on:

and Cabinet + reporting campaign expenditure, to ensure consistent and
Department of Treasury complete reporting of campaign costs
and Finance « requirements for ensuring the accuracy of public reporting,

including ensuring documentation of underpinning
calculations and use of the Master Agency Media Services
dashboard to check accuracy

e public reporting on campaign evaluation summaries in their
annual reports and acquitting costs against approved budgets
(see Section 3.2).

Accepted by: Department
of Premier and Cabinet,
Department of Treasury
and Finance

Department of Premier 7. inits whole-of-government reporting:

and Cabinet » provides total campaign advertising in more accessible
formats such as online dashboards

e ensures that its reporting on whole-of-government advertising
expenditure reflects total campaign expenditure, including
creative and campaign development, Master Agency Media
Services fees and other costs (see Section 3.2).

Accepted by: Department
of Premier and Cabinet
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Audit context

The Victorian Government uses advertising to communicate with
the public about important issues, such as government services,
changes to the law and health and safety. It spent at least

$84.6 million on advertising in 2019-20.

In 2017, the Victorian Parliament introduced new laws to ensure
government advertising is in the public interest, and to stop
public sector agencies publishing political advertising.

Agencies are required to evaluate their campaigns to show
whether they were cost-effective. DPC and agencies are required
to report publicly on their advertising costs.

This chapter provides essential background information about:

* Government advertising in Victoria
* Legal requirements
* Whole-of-government oversight arrangements

* The two audited advertising campaigns
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1.1 Government advertising in Victoria

Governments use advertising to communicate with the public about issues such as
government services, changes to laws and health and safety.

The Victorian Government classifies advertising into three categories:

» Campaign advertising is intended to inform, educate, motivate or change
behaviour. Examples are road safety and regional tourism campaigns.

» Functional advertising includes simple, one-off advertisements such as legal
notices and requests for tender.
» Recruitment advertising promotes job vacancies in government.

Government spending on these categories varies from year to year. Figure 1A shows
publicly reported expenditure on advertising from 2012-13 to 2019-20 (the
government is yet to publish its 2020-21 expenditure). Campaign advertising
accounts for most of the expenditure.

FIGURE 1A: Victorian Government advertising expenditure

$ million
120

105.7 102.9

98.4 96.1 94.9
84.6
I I I 74.9 | I I

2012-13 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20

100

8

o

6

o

4

o

2

o

o

m Campaign advertising ~ m Functional advertising Recruitment advertising

Note: The Victorian Government's publicly reported advertising expenditure does not reflect total costs (see
Section 3.2).

Source: VAGO, based on Victorian Government Annual Advertising reports.

1.2 Legal requirements

Government advertising must comply with a range of Victorian and Commonwealth
laws. In this audit, we looked at the PAA.

In 2017, the Victorian Parliament added new laws to the PAA to regulate government
advertising and communication. The objects of the laws include ensuring advertising
is in the public interest and not party political.
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Before the Parliament passed the laws, it added some extra clauses. They were
intended to stop other types of political advertising, particularly advertising that uses
public money to promote the government of the day. The extra clauses require public
sector agencies to ensure advertising is not ‘designed or intended to directly or
indirectly influence public sentiment for or against':

» the current government of the state

* the current government of the Commonwealth.

The government at the time opposed the extra clauses at first, noting that they might
stop the state government advocating for Victorians against the Commonwealth. But
it later agreed to the amendments and they passed into law.

In 2018, the Victorian Government added more detailed standards through the Public
Administration (Public Sector Communication) Regulations 2018 (the Regulations).

The legal requirements in the PAA and Regulations apply to ‘public sector

communication'. For simplicity, in this report we use the term ‘advertising’ to refer to In the PAA and Regulations, public
. . . . sector communication means
all paid public sector communication. information, material or messages
published by or on behalf of a
The agency that publishes the advertising, or causes it to be published, is responsible public sector bodly.

for complying with the legal requirements.

FIGURE 1B: Main legal requirements in the PAA and Regulations

Legal requirements in the PAA and Regulations

Public interest Section 97B requires public sector agencies to ensure publication of government advertising is in
requirements the public interest.

The Regulations list 12 examples of purposes that are in the public interest. They include:

» informing the public of new, existing or proposed policies, projects or legislation
e promoting public safety, personal security or behavioural change

e advocating on behalf of Victoria to advance Victoria's position or interests.

Political advertising Section 97C requires public sector agencies to ensure that government advertising is not ‘designed
requirements or intended to directly or indirectly influence public sentiment for or against”.

e apolitical party

 acandidate for election

e amember of Parliament

» the current government of the state

 the current government of the Commonwealth.

The Regulations set out further restrictions. For example, they prohibit advertising that refers to a
political party or includes a political party's slogan, image or brand.
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Legal requirements in the PAA and Regulations

Television advertising Section 97D requires public sector agencies to ensure that the purpose of government advertising
requirements on television is one of the following:

e promoting public safety, personal security or behavioural change
e promoting social cohesion, civic pride or community spirit within the general public
e promoting commercial or economic development within the state

» generating revenue for public sector bodies or for the state through consumption of products
or services delivered by or in partnership with public sector bodies

e promoting compliance with legislative requirements.

Other requirements The PAA and the Regulations also have other requirements for government advertising. For
example, government advertising must not:

¢ denigrate without grounds, individuals, groups or organisations

» present information as fact if the information ‘is not reasonably able to be substantiated as fact

e promote services, activities or infrastructure projects for which funding is not yet approved.

Source: VAGO.

1.3 Whole-of-government oversight arrangements

The Victorian Government also has whole-of-government oversight arrangements for
its campaign advertising.

Planning, approval, evaluation and reporting

The oversight arrangements include central processes for planning, approving,
evaluating and reporting on government advertising.

DPC outlines the arrangements in the Victorian Government Advertising Planning and
Approval Process. In this report, we call this document the Governance Guidelines.

The Governance Guidelines say the government maintains ‘robust review and
governance processes’ to maximise the efficiency and effectiveness of government
advertising, and ensure advertising is undertaken ‘for an appropriate purpose that
delivers a genuine public benefit'.

There are four main bodies involved in the arrangements:

* Departments each have a senior communications executive (SCE) who
coordinates the process for their department and its portfolio agencies.

» DPC provides secretariat support for the arrangements. It also issues other
guidelines and standards on government advertising.

* AAG is an officer-level committee chaired by a DPC executive officer. Its members
include two SCEs from departments (membership rotates every six months) and
two members nominated by ministers. It undertakes ‘detailed peer review' of
campaigns.

e The Advertising and Communications Planning Committee (ACPC) is a Cabinet
committee responsible for government advertising and communication.
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Figure 1C gives an overview of the arrangements and the main responsibilities of

these bodies.

FIGURE 1C: Overview of the Victorian Government advertising process

Evaluate

Approve Approve
Campaign Final
strategy creative
Departments Departments Departments
submit campaign develop campaign develop final
proposals to DPC strategies to submit creative for
for the financial to DPC campaigns
year
DPC DPC DPC
compiles the approves strategies approves final
proposals for for campaigns creative for
AAG review under $100,000 campaigns over
involving no TV $100,000 and TV
campaigns
AAG AAG
reviews the approves strategies
proposals and for campaigns over
makes $100,000 and TV
recommendations campaigns
to ACPC
ACPC ACPC

determines the
government’s
advertising plan
for the year

Source: VAGO, based on Victorian Government Advertising Planning and Approval Process, DPC, 2019.

approves strategies
for campaigns
costing $3 million
or more and
campaigns referred
by the AAG (e.g.
high-profile
campaigns)

Departments
evaluate campaigns
within three months

of them finishing

Departments
publish details of
campaigns over
$100,000 in their

annual reports

DPC
receives a copy
of evaluations for
campaigns over
$100,000

DPC
publishes whole-of-
government
advertising reports

Expenditure controls

To help control and track advertising expenditure, the government has a central state

purchase contract for MAMS. Agencies must use the appointed MAMS contractor to
plan and buy advertising space. The government sets an annual funding envelope for
MAMS expenditure during its annual planning process.

Agencies can develop creative material in-house or engage an external creative
agency through the state purchase contract for marketing services.

14 The two audited campaigns

Funding envelope, in this context,
means the total amount that the
government allocates for

campaign advertising during the
financial year.

This is our first audit of government advertising since the Parliament introduced the
2017 laws in the PAA.
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We looked at two government advertising campaigns—the OFS campaign and the
VBB campaign. We examined whether the campaigns complied with the 2017 laws
and related regulations, and whether the campaigns were cost-effective.

Our Fair Share

The OFS campaign ran from April to June 2019. Its objectives included securing more
Commonwealth funding for Victorian public schools, health care and transport
projects.

The OFS campaigns grew from a February—March 2019 radio campaign called Fairer
Funding. DET funded that campaign, which focused on funding for schools.

In March 2019, following discussion with the Premier's Private Office, DPC asked three
agencies—DET, DH (which was then part of the Department of Health and Human
Services) and DoT—to prepare a broader integrated campaign that covered funding
for schools, health and transport. The Premier’s Private Office advised us that it is
common practice for it to have discussions with DPC on major advertising campaigns.

The Premier launched the school and health parts of the campaign on 14 April 2019.
The transport part of the campaign began a week later, on 21 April 2019. The
campaigns involved advertisements on television, radio, print media and digjital
platforms and on ‘live banners’ at football stadiums.

The publicly reported cost of the campaign in 2018-19 was $1.7 million.

The OFS campaign coincided with the 2019 federal election, which was announced on
11 April 2019 and held on 18 May 2019. This led to complaints that the campaigns
involved political advertising.

FIGURE 1D: Timeline for the OFS campaign

24 February March 11 April 14 April 21 April 18 May June
2019 2019 2019 2019 2019 2019 2019
® ® ® @ @ @ ®
Schools Fairer Departments Federal election  Schools and Transport Federal election ~ OFS campaign
Funding start preparing called health advertisements held ends
campaign OFS campaign advertisements begin
begins begin

Source: VAGO, based on department records.

Victoria's Big Build

The VBB campaign is a multi-year campaign that launched in February 2018. Its
objectives include informing Victorians about travel disruptions associated with major
transport infrastructure projects.

DoT (which was then part of the Department of Economic Development, Jobs,
Transport and Resources) started the campaign in 2017. It was concerned that
individual transport projects were running separate campaigns on travel disruptions,
creating clutter and confusion for people affected by the projects. It wanted an
integrated campaign covering all major transport projects and disruptions.
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In January 2019, the Victorian Government created MTIA to take responsibility for
major transport infrastructure projects. The MTIA also took over responsibility for the
VBB campaign.

The publicly reported cost of the VBB campaign between 2017-18 and 2020-21 was
$11.5 million, out of a total $33.75 million spent on advertising related to disruptions
from transport construction during the same period.

Out of the many VBB campaign phases since 2018, we selected two for examination:

» theinitial Travel Plan B phase that ran from February to June 2018. This campaign
involved television, radio, newspaper, digital and outdoor (billboard) advertising.

* the Summer Blitz phase that ran from December 2019 to February 2020. This
campaign involved television, radio, newspaper and digital advertising.

FIGURE 1E: Timeline for the VBB Travel Plan B campaign and Summer Blitz phases

February June January December February
2018 2018 2019 2019 2020
® @ ® ® ® >
Travel Plan B Travel Plan B MTIA takes Summer Blitz ~ Summer Blitz
campaign campaign ends responsibility campaign  campaign ends
begins for major begins
transport
infrastructure
projects

Source: VAGO, based on DoT and MTIA records.
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Legal compliance

Conclusion

In our opinion, the two advertising campaigns did not fully
comply with the PAA. Some of the campaign advertisements
included political advertising. One campaign did not comply with
limits on television advertising.

The agencies involved in the campaigns interpret the laws
differently. They maintain that they complied with their legal
obligations.

At the very least, this suggests that the laws are not sufficiently
clear.

This chapter discusses:

* Compliance with the Public Administration Act 2004
» Conflicting interpretations of the law

* Internal compliance systems

*  Whole-of-government oversight arrangements

* Accountability for compliance
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2.1 Compliance with the Public Administration Act 2004

We assessed the OFS and VBB campaigns against the requirements in the PAA and
the Regulations.

The campaigns complied with most of the requirements. For example, they met the
public interest requirements in the PAA and Regulations.

The campaign objectives included:

» advocating for better funding for Victorian schools, health care and transport
infrastructure, in the case of the OFS campaign

» informing people about travel disruptions caused by major transport projects, in
the case of the VBB campaign.

Publication of this information was in the public interest.

However, in our opinion, there were instances of non-compliance with two
requirements—political advertising and television advertising requirements.

Political advertising requirements

The OFS and VBB campaigns both discussed current Victorian Government spending
and projects. The OFS campaign also discussed current Commonwealth Government
spending.

Under the 2017 laws, agencies had to ensure that the advertisements were 'not
designed or intended to directly or indirectly influence public sentiment’ for or
against those governments.

The agencies involved in the campaigns told us they had no intention to influence
public sentiment about current governments. They said that they were motivated
either solely or in part (DET) by the public interest.

We found no evidence of bad faith on the part of the agencies. However, they did not
take sufficient steps to ensure all their advertisements complied with the 2017 laws.

Our Fair Share

Based on the objectives, content and timing of the OFS campaign, our opinion is that
parts of the advertisements were designed in way that could easily influence public
sentiment about the current Victorian and Commonwealth Governments.

The agency's campaign strategies listed extra objectives, in addition to securing more
funding for Victoria. For DET and DoT, those objectives were to:

* raise community awareness of state investment in schools and transport networks

* raise community awareness of a ‘disparity’ or ‘discrepancy’ in current
Commonwealth funding for schools and transport.

Logically, raising community awareness of these issues would be expected to increase
positive sentiment towards the current Victorian Government, and negative sentiment
towards the current Commonwealth Government.

The OFS advertisements included content that could easily be seen as promoting
current Victorian Government funding and criticising current Commonwealth
Government funding. Figure 2A shows some print advertisement examples.
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FIGURE 2A: Example of OFS print advertisements

VICTORIAN PUBLIC SCHOOLS
SHOULDN'T HAVE TO MISS OUT

] -
# S | b‘ l."n""‘ The Victorian Government believes every student should be fully supported
5 4 - 4 <

to succeed. That's why we've invested $10.8 billion into education for our
== growing state. But Canberra’s proposed funding deal means Victorian public
Y schools could miss out on $500 million of federal funding every year.

-3

We just want our fair share.

Authorised by the Victorian Government Melboume Find out more at education.vic.gov.au

Source: DET.

VICTORIA'S HEALTH CARE SYSTEM
DESERVES ITS FAIR SHARE OF
FEDERAL FUNDING

Every Victorian deserves good health care close to home. That’s why the
Victorian Government’s investing in new hospitals and local health services.
But Canberra has cut $305 million from Victoria’s health system.

This will put even more pressure on Victoria’s growing population.

We just want our fair share.

= ED Authorised by the Victorian Government Melbourne Find out more at health.vic.gov.au
overnment

Source: DH.

VICTORIA'S MAJOR INFRASTRUCTURE
PROJECTS DESERVE THEIR FAIR SHARE
OF FEDERAL FUNDING

Victoria is Australia’s fastest growing state. Victoria is home to 26% of
Australia’s population, but only receives 18% of Canberra’s infrastructure
funding. The Victorian Government is investing record levels in major

projects for our growing population. Projects like the North-East link,
Metro Tunnel and our regional roads. It's time Canberra did their part.

We just want our fair share.

State ; : " " o
; o tnment Authorised by the Victorian Government Melbourne Find out more at transport.vic.gov.au

Source: DoT.

The DET advertisement states, 'The Victorian Government believes every student
should be fully supported to succeed. That's why we've invested $10.8 billion into
education for our growing state'. It then states, '‘But Canberra's proposed funding deal
means Victorian public schools could miss out on $500 million of federal funding
every year.'
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These advertisements did more than state facts and data about government funding.
The statements about the Victorian Government appeared to have a positive tone.
They referred to billions of dollars or 'record levels' of investment. The statements
about 'Canberra’ were negative. They used language such as 'cuts' and 'miss out".
Members of the public were likely to find the language in some of the advertisements
to be particularly emotive. One of the television advertisements included the line
‘don't let Canberra short-change our kids'.

The advertisements ran during the 2019 Commonwealth election campaign. Figure 2B
shows that agencies' media buy focused on the weeks leading up to the election on
18 May 2019.

FIGURE 2B: OFS campaign advertisement placement

11 April 2019 18 May 2019
Election announced Election held

Television

Radio

Print

Outdoor

Digital

14 April 2019 28 April 2019 12 May 2019 26 May 2019 9 June 2019

Note: Figure shows combined dates for all DET, DH and DoT campaign advertising.
Source: VAGO, based on DET, DH and DoT invoices, records and annual reports.

23 June 2019

Agencies told us they were targeting a political issue, not the current Commonwealth
Government. They said that neither the Commonwealth Government nor the
canOpposition had committed to the funding sought by Victoria. They said they used
the term 'Canberra' in a broad sense. They noted that Commonwealth funding
depends on laws passed by the Commonwealth Parliament and intergovernmental
arrangements, as well as decisions by Commonwealth Government ministers.

In our assessment, the agencies did not design the advertisements to make this clear.
We encouraged DPC, DET and DH to provide us with evidence that the public would
have understood the statements about ‘Canberra’ to refer to the Commonwealth
Parliament, other bodies or the Commonwealth broadly. They did not.
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At the time the advertisements were published, Victorian Government ministers were
involved in public disputes with Commonwealth Government ministers about school
funding, national health reform funding and funding for major road projects. In this
context, in our opinion, members of the public could likely understand the criticisms
of 'Canberra' as including criticisms of the current Commonwealth Government.

Other integrity agencies also interpreted the advertisements in this way. In August
2019, the Independent Broad-based Anti-corruption Commission (IBAC) and the
Victorian Ombudsman wrote to the Premier following complaints about the
campaign (see Appendix D for a copy of this letter). They decided that investigation
of complaints could not be justified. They said that it was highly unlikely that
department secretaries’ statements that they were motivated solely by the public
interest could be contradicted, and that they made no criticism of any departmental
secretary. However, they stated, 'we consider that the timing and content of the
campaign advertisements would have had the effect of influencing public sentiment
against the Government of the Commonwealth. This would have been the likely
perception of a reasonable member of the Victorian public, whatever their political
allegiance.'

Victoria's Big Build

In our opinion, a small number of VBB advertisements were also designed in a way
that could easily be seen to influence public sentiment about the current Victorian
Government. This is based on the content of those advertisements and campaign
records.

Most of the Travel Plan B and Summer Blitz VBB advertisements started with
information about transport projects and their benefits. This was part of the campaign
strategy. Research showed that people were more likely to accept travel disruptions if
they understood the benefits of the transport projects.

However, a small number of advertisements focused more on the Victorian
Government's projects than the disruptions. The VBB Travel Plan B print
advertisement in Figure 2C is one example. The advertisement devoted more space to
the projects and their benefits (highlighted in yellow) than to the travel disruptions.
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FIGURE 2C: Travel Plan B campaign half-page print advertisement

If your plan A is getting an overhaul - we have a plan B to get you where you need to go.

Our state is growing rapidly « tha West Gate Tunnel - the long ovard
hat's why the
transport netwe s
a Rail Extansion - bringing trains to growing communitios
With so many major projects underway, there will be rail and road
disruptions, 50 to find out if you need to change your travel plans,
visit bigbuild.vic.gov.au or call 1800105 105

bigbuild.vic.gov.au - :
VICTORIA'S BIG BUILD ORIA
1800 105 105 3 . =

el 1 Trsaes | Mace Mtk aurbe

Source: MTIA, published in 2018.

A small number of VBB Travel Plan B advertisements did not mention disruptions at
all. The billboard advertisement at Figure 2D is an example.

FIGURE 2D: Example of Travel Plan B billboard advertisement

Big projects. Big overhaul.
Victoria’s.Big Build.

bigbuild.vic.gov.au

Source: MTIA, published in 2018.

After the Travel Plan B phase, MTIA told us it strengthened the disruption information
in the VBB advertisements.

We could see this improvement in the VBB Summer Blitz phase, which ran in late
2019 and early 2020. Most of those advertisements struck a balance between
information about the projects and the disruptions. There were some exceptions. For
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example, the 60-second television advertisement spent 42 seconds describing the
Victorian Government's transport projects before mentioning disruptions.

Internal campaign records also show that DoT and MTIA tested their advertisements'
impact on feelings towards the Victorian Government.

» DoT researched the effectiveness of the 2018 VBB Travel Plan B phase. One of the
survey questions looked at the television advertisements' impact on feelings
towards the Victorian Government. It asked people if they agreed or disagreed
with the statement, ‘The ad makes me feel positive towards the Victorian
Government'.

* One area of MTIA's research on the 2019-20 Summer Blitz phase asked people if
they knew that transport projects were part of a coordinated master plan by the
Victorian Government. It reported results on how that knowledge made them feel
about the Victorian Government. MTIA told us these questions referred to the
Victorian Government generally, not the current Victorian Government.

Television advertising requirements

In our assessment, the OFS campaign also did not comply with the television
advertising requirements in the PAA.

The Parliament intended the 2017 laws to limit government advertising on television.
When introducing the laws into the Parliament, the responsible minister said
‘[t]elevision is a high value, mass market medium'. The minister said that under the
laws, 'television advertising will be restricted to specific purposes'.

The agencies involved in the OFS campaign told us that the purpose of the television
advertisements was 'to promote commercial or economic development within the
State'. That is a permitted purpose under the laws. Agencies have their own legal
advice. They said that investing in education, public health and transport promotes
economic development through better outcomes.

However, the campaign objectives and content show that the purposes of the
advertisements included raising awareness of funding issues and securing more
Commonwealth funding. Improved economic outcomes may have been a secondary
purpose, or a long-term consequence of more funding. In our opinion, it was not the
dominant purpose of the advertisements.

2.2 Conflicting interpretations of the law

To inform our interpretation of the 2017 laws, we sought independent expert advice
from VGSO. Its advice informed our assessment of the campaigns.

VGSO expressed the view that the political advertising requirements in section 97C of
the PAA set an objective standard for assessing whether government advertising is
designed or intended to influence public sentiment. This means it is necessary to look
at:

e the content and nature of the advertisements

* relevant contextual factors, such as timing of the advertisements.
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VGSO said while it was not beyond doubt, it did not think it was necessary to
establish a state of mind on the part of any person.

In other words, there is no need to prove motive on the part of a public sector body.
It is the communication and its influence on public sentiment that matters.

The agencies interpret the laws differently. They have their own legal advice. The
agencies argue that section 97C sets a subjective standard. This means it is necessary
to focus on the motives or intentions of the person or body that published the
advertisement. The agencies say they were motivated either solely or in part (DET) by
the public interest and had no intention of influencing public sentiment for or against
current governments. They also say that, even if section 97C involves an objective
assessment, in their view the campaigns complied with the Act.

In our opinion, VGSO's interpretation is consistent with the wording of the PAA, which
imposes an obligation on public sector bodies to ensure that the communication is
not designed or intended to directly or indirectly influence public sentiment for or
against the current governments of the state or Commonwealth.

The 2017 laws are relatively new and unique to Victoria, and the courts are yet to
consider these conflicting interpretations. In the meantime, the different
interpretations are causing debate about whether agencies complied with the law.

When the government introduced the 2017 laws into the Parliament, it said ‘we are
providing the Auditor-General with a clear, transparent set of standards by which to
judge any public sector communication activity now and into the future.' The issues
that arose in this audit suggest the standards are not clear or transparent enough.

IBAC and the Victorian Ombudsman wrote to the Premier in 2019, in response to
complaints about the OFS campaign, proposing amendments to the laws (see
Appendix D for a copy of this letter). Following this audit, we support an independent
expert review of the laws to assess whether they are clear and to recommend
amendments.

2.3 Internal compliance systems

Under the PAA, the public sector agency that publishes advertising, or causes it to be
published, is responsible for complying with the 2017 laws.

DPC has helped to promote awareness of the laws amongst agencies by:

e circulating information and discussing the laws at meetings with agency SCEs

* publishing information on the Victorian Government's www.vic.gov.au website.

However, DPC's information omits the extra clauses added by the Parliament. For
example, a DPC presentation to agencies following the introduction of the laws in
2017 referred to ‘requirements around not influencing opinion for or against [any]
political party... [or] candidate’. It did not mention the extra clauses on influencing
public sentiment for or against the current Victorian and Commonwealth
governments. The information on the www.vic.gov.au website does not mention the
extra clauses either.

The agencies involved in the campaigns told us they were aware of the 2017 laws and
believed they complied with them. However, only two of the agencies—DET and
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MTIA—had clearly documented internal approval processes for advertising
campaigns.

In addition, the agencies' steps to check compliance were not always proportionate to
the risks involved in the campaigns.

The OFS campaign was high risk because it proposed to criticise Commonwealth
funding for Victoria in the lead-up to a Commonwealth election. Agencies were aware
that the campaign would attract criticism. The Victorian Ombudsman had already
enquired into a complaint about DET's earlier Fairer Funding campaign. Agencies
sought advice from department lawyers and briefed their secretaries. However, the
written legal advice was brief and in one case—DoT—mostly verbal. It would have
been prudent for agencies to get detailed or external legal advice.

There was a level of risk associated with the VBB campaign as well, as there had been
criticism of transport advertising in Parliament before it passed the 2017 laws.
However, DoT and MTIA did not seek any legal advice about the implications of the
laws before publishing their advertisements.

24 Whole-of-government oversight arrangements

Under the arrangements, the AAG is also meant to ensure that advertising campaigns
comply with government standards.

In the case of the OFS and VBB campaigns, the AAG approved the campaigns without
recording any discussion about legal compliance. We raised this issue with DPC in
2019 following our 2018-19 financial audit of its accounts. DPC agreed to ensure AAG
meeting minutes reflect the AAG's discussions and decisions.

In this audit, we identified other issues that potentially limited the ‘'robust’ processes
described in the Governance Guidelines.

For these

campaigns ... Because ... Which created a risk that ...

DPC did not ensure it did not update the AAG's terms of
the AAG's reference to specifically mention legal
responsibilities were compliance until mid-2020, and it is yet

clear to update the Governance Guidelines

some AAG members did not know they
were meant to review the campaigns' legal
compliance.

DPC did not require
agencies to provide
detailed advice to the
AAG about the 2017
laws

DPC issues a template form for agencies
to submit material to the AAG. The
form's only mention of the 2017 laws is
a compliance checklist, where agencies
tick a box to confirm compliance. Other
information about legal risks is optional

22 | Government Advertising | Victorian Auditor-General’s Report

agencies would not fully inform the AAG
about legal risks.



For these
campaigns ...

Agencies did not
provide adequate
advice to the AAG
about legal risks

DPC gave the AAG
limited time to review
material before
meetings and
deadlines

DPC did not ensure
an independent ‘peer
review' process

Because ...

for the OFS campaign, agencies
completed the checklist but only one
(DH) disclosed that there was a legal risk
and it had sought legal advice. It
included two sentences on the issue

for the VBB campaign, DoT and MTIA
provided no information:

* DPC's checklist did not require agencies
to confirm compliance with the 2017
laws when the Travel Plan B phase went
to AAG. DPC added that requirement
later

* For the Summer Blitz phase, MTIA did
not complete the checklist due to an
error, which was not corrected by DPC

DPC routinely sent material to AAG
members the day before meetings or
approval deadlines. On one occasion,
DPC emailed OFS material (three
television advertisements) to AAG
members at 12.24 pm for 'urgent
review', because the material had to go
to the ACPC later that afternoon. AAG
members approved the material in 27
minutes

on at least four occasions, DPC allowed
officers who had worked on the
campaigns to sit as AAG members when
the AAG reviewed and approved
campaign material

Which created a risk that ...

AAG members could not make an
informed assessment about legal
compliance.

AAG consideration was rushed and
members lacked time to properly read and
review material.

the process became one of 'self-review' for
those officers, undermining the robustness
of the arrangements.

In addition, DPC did not always clearly document its own approval of final creative
material for the campaigns. We could infer DPC's approval from other evidence, but

this created a risk of confusion and publication of unapproved advertising.

DPC advised that its secretariat for the AAG currently consists of two full-time
equivalent officers. These resources need to be reviewed to ensure the secretariat can
support the AAG's functions more effectively in the future.
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2.5 Accountability for compliance

The AAG's and DPC's role in campaigns can also blur lines of accountability for legal
compliance.

The PAA makes the public sector agency that publishes the advertising, or causes it to
be published, responsible for complying with the 2017 laws. But the AAG's terms of
reference say it is responsible for ensuring legal compliance. DPC's Governance
Guidelines do not clarify the respective responsibilities of each body.

In the case of the OFS campaign, DPC also played a significant role in developing the
campaign. DPC commonly coordinates cross-agency activities. In this case, it:

* initiated the campaigns with DET, DH and DoT following discussion with the
Premier's Private Office. In internal briefings, two agencies wrote that DPC had
‘briefed’ or 'directed' them to prepare the campaign

» asked agencies to prepare the campaigns for a mid-April 2019 launch date
» advised some agencies about their budgets for the campaign

» provided feedback and input into the content of the advertisements on behalf of
itself and the Premier's Private Office

» attended meetings with the creative agency working on the campaign and
proposed to attend recording sessions for the advertisements

» arranged the media bookings for the campaign advertisements with the
government's media contractor, and co-signed media booking forms.

Based on the above, we consider that DPC caused the advertisements to be published
along with DET, DH and DoT. In our opinion, it shared legal responsibility and
accountability for the campaigns.

During this audit, DET, DH and DoT accepted legal responsibility for the campaign.
However, DPC argued it did not cause the advertisements to be published. It has a
different interpretation of the term ‘causes’ in the PAA. It argued that its role in the
OFS campaign was not significant.

If DPC takes a similar role in government advertising campaigns in future, it also
needs to accept accountability for the campaigns' legal compliance.
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Cost-effectiveness

Conclusion

The agencies involved in the two advertising campaigns could not
show that the campaigns were cost-effective. Systems for
assessing cost-effectiveness were inadequate. Agencies did not
always set clear campaign objectives and targets for assessing the
campaigns’ performance. They did not evaluate systematically
and objectively whether the campaigns met their objectives.

Inadequate reporting on campaign costs limits accountability and
transparency around these issues. Public reporting is often
incorrect, incomplete, inconsistent and hard to access.

This chapter discusses:

» Cost-effectiveness of the audited campaigns

* Public reporting
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3.1 Cost-effectiveness of the audited campaigns

The Governance Guidelines say that the Victorian Government is committed to
maximising the efficiency and effectiveness of advertising expenditure. The Guidelines
require agencies to set objectives and measures for campaigns, and to evaluate
campaigns against those metrics. This ensures agencies are accountable for their
spending, and that they document lessons learned to improve future campaigns.

In the case of the OFS and VBB campaigns, agencies could not show that the
campaigns were cost-effective. They could not show that the campaigns met their
campaign objectives or that they provided value for money. This situation arose
because of:

» inadequate planning of objectives and measures by agencies
* missing or inadequate evaluations

* inadequate whole-of-government guidance and oversight by DPC.

Inadequate planning of campaign objectives and measures by
agencies

Before campaigns begin, agencies are meant to plan how they will evaluate campaign
effectiveness. DPC's Campaign Strategy Approval Form, which agencies submit to the
AAG when seeking approval for campaigns, requires them to list campaign objectives,
along with benchmarks and target measures for judging their success.

In the case of the OFS and VBB campaigns, these plans were incomplete or
inadequate.

One agency involved in the OFS campaign—DH—did not develop any plan for how it
would evaluate its campaign. It left this section of its form blank.

In other cases, agencies used measures that did not fairly represent performance.
Their objectives and measures were not always clearly defined or measurable.
Figure 3A provides an example for each of these.

Campaign objectives are the
outcomes or impacts that the
agency is trying to achieve.

A target is a measure for expected
or desired level of activity.

A benchmark is the industry or
sector-level standard that agencies
use to assess their own
performance.

Cost-effective means that agencies
achieve their campaign objectives
for the least cost.

Value for money means achieving
the desired outcome at the best
possible price. It requires
consideration of non-financial
factors, such as quality, as well as
financial factors.

Evaluation involves an objective
and systematic assessment against
campaign objectives.

FIGURE 3A: Example of a campaign objective, target and benchmark that were not clearly defined or

measurable
Category Agency statement Issue
Objective Raise awareness of the health funding DH did not identify:
challenges within Victoria and advocate for e  whose awareness needed to be raised
better funding for Victorian health care hat the health funding chall
L]
provision, particularly hospitals (OFS) whatihe health funding chaflenges were
e who it would advocate and how it would do this.
Target Positive anecdotal evidence from staff on the DoT and MTIA did not include details on how they would
ground at disruption (VBB) measure or assess this.
Benchmark Low awareness of school funding sources (OFS)  DET did not describe how it rated or measured ‘low’

awareness. The benchmark also did not provide a clear
baseline against which DET could measure any change in

awareness.

Source: VAGO.
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The inadequate planning increased the risk that agencies could not effectively
evaluate the cost-effectiveness of their campaigns.

Missing or inadequate evaluation

Agencies are meant to evaluate their campaigns against their campaign objectives
within three months of the campaign’s conclusion. DPC's form asks agencies to:

* report whether they met their campaign objectives, benchmarks and targets

e acquit their final expenditure against their planned expenditure for each objective.

The agencies involved in the OFS campaigns did not comply with these requirements.
DPC did not consistently follow up with agencies to ensure compliance.

Where agencies reviewed the campaigns, these reviews were not systematic and
objective assessments against campaign objectives. For example:

* In the case of the VBB campaign, DoT sought to evaluate against its objectives. It
concluded that Travel Plan B met its objectives. However, one of DoT's targets was
to achieve 90 per cent awareness among public transport and road users. In the
review, DoT did not show it had achieved that target. Another target measure said
DoT would consider anecdotal evidence from staff on the ground at project sites.
The evaluation did not include such evidence.

*  For Summer Blitz, MTIA commissioned other research on the VBB campaign,
including survey and focus group feedback on their advertisements. However, this
research was also not an objective and systemic evaluation of the campaign.

» For all the campaigns audited, the agencies received a post-campaign report from
the MAMS provider after the completion of the campaign. The report included
cost, reach and engagement analytics. However, it did not constitute an objective
and systematic assessment against campaign objectives.

We reported similar problems in our last audit of government advertising in 2012.
That audit identified that agencies were either not evaluating campaigns or that their
evaluations were inadequate. It also found that DPC was not requiring agencies to
acquit their expenditure against approved budgets.

Agencies are yet to properly address these issues.

Inadequate guidance provided by DPC

DPC needs to improve its guidance to agencies to ensure that evaluations are
appropriately planned and completed. The Governance Guidelines did not provide
sufficient guidance on how to:

* ensure public benefit
» evaluate campaigns

* monitor campaigns’ value for money and effectiveness.

DPC changed the Governance Guidelines from 2019. It now advises agencies to
ensure their campaign objectives are SMART and to set targets covering both the
implementation and impact of their campaigns. The Guidelines also provide examples
of possible objectives, benchmarks and target measures.

27 | Government Advertising | Victorian Auditor-General’s Report

SMART objectives are specific,
measurable, achievable, relevant
and time-bound.



However, they do not require agencies to ensure evaluation plans:
Program logic is the framework for

» are based on a robust program logic the relationships between
. . . . X resources, activities and results. In
* include data sampling, collection and analysis details the case of advertising, it may be

one of many activities that
contributes to the achievement of

* include whether the campaign represented the least cost for the required quality results.

* include adequate evidence to show that the campaign was likely to be successful

» show each campaign'’s contribution to whole-of-investment advertising objectives
and compare to industry benchmarks.

DPC's guidance on how to evaluate campaigns is also not consistent with better
practice. For example, other jurisdictions require agencies to undertake:

» cost—benefit analysis of high-cost campaigns before approval

» evaluations using a preferred provider.

Inadequate whole-of-government oversight by DPC

DPC and the AAG are meant to oversee planning and evaluation of campaigns. In the
case of these two campaigns, they did not effectively address agencies’
non-compliance with requirements.

At the planning stage, the AAG's terms of reference require it to ensure that
campaigns provide value for money, set individual campaign quality benchmarks and
ensure campaigns are appropriately evaluated. In the case of the OFS and VBB
campaigns, the AAG approved the campaigns without recording any discussion about
these issues. The AAG approved DH’s OFS campaign strategy, even though it was
missing benchmarks or target measures.

At the evaluation stage, the Governance Guidelines require agencies to submit
evaluations to DPC for all campaigns over $100,000. The AAG's terms of reference
also require it to ensure appropriate evaluation of campaigns. DPC and AAG should
have been aware that evaluations for the OFS campaign and the Summer Blitz phase
of the VBB campaign were missing. DPC did not follow up with agencies to ensure
compliance.

DPC has not ensured that the AAG has the required expertise and guidance to fulfil
this part of its terms of reference by:

» assessing whether campaigns are strategic, coordinated and at an appropriate
level of expenditure
* ensuring that campaigns provide value for money

* ensuring campaigns are appropriately evaluated.

DPC submitted that AAG members are properly qualified to perform their role and
fulfil their terms of reference. We note that the AAG's terms of reference involve
several areas of specialist expertise, such as legal compliance, assessing value for
money and evaluation. DPC did not provide evidence that AAG members all have
such specialist expertise.
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3.2 Public reporting

Public reporting promotes accountability and transparency around how much
agencies spend on advertising and whether that spending is cost-effective.

The current arrangements involve two levels of reporting, shown in Figure 3B.

FIGURE 3B: Public reporting on government advertising expenditure

Agency reporting

Whole-of-government reporting

Published by individual agencies

Published by DPC

Requirements in Financial Reporting
Directions 22/ (FRDs) and Governance
Guidelines

Requirements in Governance Guidelines

Agency annual reports include details for all
campaigns over $100,000:

e name
¢ start and end dates
e asummary of the campaign
e costs classified into five categories—
e advertising (media buy)
e creative and campaign development
¢ research and evaluation

e printand collateral

¢ other campaign costs.

Annual Victorian Government Campaign
Activity Summary report collates details of
all campaigns over $100,000 from agency
annual reports.

Annual Victorian Government Advertising
Report publishes an overview of all
government advertising expenditure.

Deadline for reporting

No deadline for reporting

Source: VAGO.

Incorrect, incomplete, inconsistent and inaccessible reporting

The agencies involved in this audit complied with reporting requirements overall.
However, there were several problems with their public reporting that limited their

transparency and accountability.
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Financial reporting directions are
issued by the Minister for Finance
under the Financial Management
Act 1994. They set rules for
agencies about financial policy
and disclosure, as well as some
non-financial matters such as
annual reports.



In this audit, public
reporting was
sometimes ...

incorrect

incomplete

inconsistent

hard to access

Because ...

agencies did not have reliable processes
for recording and verifying campaign
costs.

guidance does not require agencies to
ensure reported costs are correct, or
cover what steps they should take to
ensure accurate reporting.

DPC replicated agencies’ information in
its whole-of-government reports
without checking its accuracy.

FRDs require agencies to report
campaign advertising costs that relate
to the MAMS contract. DPC only reports
on partial spending on media buy (or
MAMS) costs in its Annual Advertising
Report's overview of total government
advertising expenditure.

some agencies are not covered by the
FRDs.

guidance does not define cost
categories and/or provide guidance on
how to classify costs.

guidance is not sufficiently clear on
when similar or repeat campaigns
should be reported in aggregate or
individually.

agencies mostly publish information in
PDF format.
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For example ...

agencies' reported costs did not match
invoices.

DoT's OFS reporting had a calculation
error. The total cost cited in its report was
$40,000 higher than the sum of the
various campaign costs.

MTIA has not reported VBB letterbox drop
costs.

DPC's reporting on total government
expenditure excludes some significant
costs, such as campaign and creative
development and fees and levies for
MAMS costs.

Visit Victoria, which spends a significant
amount on advertising, does not have to
report on its campaign expenditure. It
advised us that this is to maintain
competitive advantage and to protect its
commercial and intellectual property.

for the OFS campaign, DH recorded its
translation costs under the 'print and
collateral' category. DET recorded its
translation costs under ‘other".

DET included the costs of its earlier Fairer
Funding campaign in its OFS reporting,
even though it was a separate campaign.

it is difficult to analyse and compare
spending by different agencies, by
different campaigns or by expenditure
over time.



Our 2012 audit also identified problems with the way agencies record and report
advertising expenditure. We recommended:

* agencies introduce rigorous business operations processes to enable consistent
and accurate reporting of their advertising expenditure

» DPC make total advertising and communications expenditure publicly available.

The Victorian Parliament’s Public Accounts and Estimates Committee also
recommended enhancing reporting requirements so that agencies have to identify
and report on performance against advertising budgets.

Agencies are yet to adequately action these recommendations.

Improving accuracy and accessibility

There are already resources within government that agencies could use to strengthen
their reporting. The Department of Treasury and Finance (DTF), which manages the
government’s MAMS contract, has several data dashboards that DPC and other
agencies could use to cross-check their records and improve their reporting and
accountability.

Agencies could also look to good practice in other states. South Australia’s public
reporting on government advertising includes:

» information about the campaign’s proposed budget as well as actual spending

e asummary of campaign evaluations, which reports on whether campaigns met
their objectives.

An example of where advertising costs are more accessible is the Government
Advertising Spend dashboard on our website (audit.vic.gov.au), which collates publicly
available Victorian Government advertising spend data in an interactive format.
Agencies could explore similar formats to make their public reporting more accessible
and effective.
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Submissions and comments

We have consulted with DET, DH, DoT, DPC, DTF and MTIA, and
we considered their views when reaching our audit conclusions.
As required by the Audit Act 1994, we gave a draft copy of this
report, or relevant extracts, to those agencies and asked for their
submissions and comments.

Responsibility for the accuracy, fairness and balance of those
comments rests solely with the agency head.

Responses were received as follows:

Department of Education and Training 33
Department of Health 35
Department of Premier and Cabinet 38
Department of Transport 47
Department of Treasury and Finance 50
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Response provided by the Secretary, DET

Department of
Education and Training

Office of the Secretary 2 Treasury Place
East Melbourne Victoria 3002
Telephone: 03 9637 2000
BRI2296596 DX210083

Mr Andrew Greaves
Auditor-General

Victorian Auditor-General’s Office
Level 31, 35 Collins Street
Melbourne VIC 3000

Dear Mr Greaves
Proposed report: Government Advertising

Thank you for the letter of 28 February 2022 and the opportunity to comment on the proposed report for
this performance audit.

The department is committed to ensuring government campaign advertising is cost-effective and complies
with all relevant requirements, particularly those of the Public Administration Act 2004 (PAA).

The department has reviewed the proposed report and accepts the recommendation made to document
risk-based processes for checking advertising campaigns’ compliance with the PAA. The attached action
plan addresses the recommendation in the report. It is noted that the department did in fact take the steps
consistent with those recommended by VAGO to ensure compliance, including seeking legal advice (internal
and external) and preparing a briefing to seek approval of the campaign that addressed compliance with
the relevant PAA provisions.

If your team would like to discuss the content of this response further, please contact Bella Stagoll,
Executive Director, Integrity, Assurance and Executive Services Division on (03) 7022 0120 or

bella.stagoll@education.vic.gov.au.

Yours sincerely

Jenny Atta

Secretary

Department of Education and Training
15/03 /2022

Your details will be dealt with in accordance with the Public Records Act 1973 and the Privacy and Data Protection Act 2014. Should you have any ORIA
queries or wish to gain access to your personal information held by this department please contact our Privacy Officer at the above address

state
Government
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Response provided by the Secretary, DET—continued
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Response provided by the Secretary, DH

Secretary

Department of Health 50 Lonsdale Street
Melbourne Victoria 3000
Telephone: 1300 650 172
GPO Box 4057
Melbourne Victoria 3001
www.health.vic.gov.au
DX 210081

BAC-C0O-25201

Andrew Greaves
Auditor-General
Victorian Auditor-General’s Office

Via e-mail: andrew.greaves@audit.vic.gov.au

Dear Mr Greaves

Government Advertising Audit — Proposed Report

Thank you for providing the department with the proposed report for the Government
Advertising performance audit.

The department welcomes the report and appreciates the Victorian Auditor-General’s
Office’s consideration of these issues.

The department maintains that it:

o complied with the Public Administration Act 2004 (Vic) (Act) and the Public
Administration (Public Sector Communication) Regulations 2018 (Vic) (Regulations)
in relation to the department’s government advertising which was considered in the
report; and

e sought appropriate legal advice and approvals in relation to this government
advertising.

As set out in the report, the department acknowledges there are different interpretations of
the Act and Regulations and notes the recommendation of a review of the laws to assess
whether they provide clear standards.

The department considers that any such review should take into account that the Act and
Regulations should be interpreted in the context of the constitutional implied freedom of
political communication and should not be interpreted as prohibiting advertising that
concerns political issues, even where those issues are contentious.

The department accepts the report's recommendations which are addressed to it, namely to
document risk-based processes for checking advertising campaigns’ compliance with the Act
and that for high-risk and/or sensitive campaigns, agencies should:

e seek detailed and/or external legal advice; and
o ensure that the agency head confirms compliance with the Act.

! |'!= ORIA
State
Sovernment
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Response provided by the Secretary, DH —continued

The department is already taking steps to revise its risk assessment and quality assurance
processes in relation to:

o the compliance of any high-risk and/or sensitive campaigns with the Act and
Regulations, including in relation to seeking legal advice; and
e the agency head (or their appropriate delegate) confirming compliance.

| also look forward to further strengthening our approach to any similar campaigns in the
future.

Finally, the department notes the report’'s recommendations addressed to other agencies in
relation to cost-effectiveness. The department always seeks to ensure value for money
including in relation to any government advertising. The department will take into account the
comments in relation to campaign objectives and appropriate evaluation of government
advertising.

Yours sincerely

%A M fill—

Professor Euan M Wallace AM
Secretary

15/03/2022
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Response provided by the Secretary, DPC

Department of
Premier and Cabinet

1Treasury Place
Melbourne, Victoria 3002 Australia
Telephone: 03 96515111
dpcwvic.gov.au

Mr Andrew Greaves D22/16887

Auditor-General

Victorian Auditor-General’s Office
Level 31, 35 Collins Street
MELBOURNE VIC 3000

Dear Auditor-General,

| am writing in response to your letter dated 28 February 2022 enclosing the proposed
performance audit report entitled 'Government Advertising', in relation to the 'Our Fair Share'
(OFS) and 'Victoria's Big Build' (VBB) advertising campaigns (Audit Report).

The Department of Premier and Cabinet (DPC) attaches its action plan to acquit the
proposed performance audit recommendations in the Audit Report. DPC has carefully
considered the Victorian Auditor-General’s Office's (VAGO) recommendations in the Audit
Report and has accepted the majority of them. For the reasons outlined in the attachment,
DPC has either partially accepted or not accepted others. Where this is the case, the
recommendations either deal with matters which are solely for the Government itself to
decide, or are unlikely to achieve the objective underlying the recommendation.

DPC notes that this is the first time VAGO has conducted an audit relating to Part 5A of the
Public Administration Act 2004 (PAA), which contains new provisions that were inserted by
the Public Administration Amendment (Public Sector Communication Standards) Act 2017,
and which commenced on 26 September 2017. This is also the first Auditor-General review
of the application and operation of these laws.

Under Part 5A of the PAA, government advertising must:

e be published in the public interest (s 97B);

e not be designed or intended to influence public sentiment for or against (among others)
the current Commonwealth Government or the current Victorian Government (s 97C(a));
and

e if on television, be for a specific purpose, relevantly including promoting commercial or
economic development within Victoria and generating revenue for Victoria through
consumption of products or services provided by the Victorian Government (s 97D).

DPC notes that Victoria is the only jurisdiction (apart from the Australian Capital Territory)
that has express advertising prohibitions on directly or indirectly influencing public sentiment
for or against a political party, a candidate for election, a member of Parliament, the current
Commonwealth or State Government.

DPC welcomes the findings by VAGO in the Audit Report that the OFS and VBB campaigns

met the public interest requirements under the PAA and that there was no evidence of bad
faith on the part of the agencies.

Your details will be dealt with in accordance with the Public Records Act 1973 and the Privacy and Data Protection Act 2014. Should you have any 'ORIA
queries or wish to gain access to your personal information held by this department please contact our Privacy Officer at the above address. state
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Response provided by the Secretary, DPC —continued

DPC also welcomes VAGOQO'’s recognition that Part 5A of the PAA is relatively new and unique
to Victoria and, further, that there are differing legal interpretations of the operation of the
Part.

DPC does not accept VAGO'’s assessment and conclusion in the Audit Report that parts of
the OFS and the VBB campaigns were not fully compliant with the political and television
advertising requirements in Part 5A of the PAA. DPC considers that the OFS and VBB
campaigns were legally compliant with the PAA. DPC's officers acted in good faith and had
the benefit of legal advice about the PAA. As VAGO has noted in the Audit Report, there are
conflicting interpretations of the political advertising requirements in Part 5A of the PAA, most
notably in relation to s 97C. In DPC’s view, VAGO has formed a different view regarding the
compliance of the campaigns based on a different interpretation of the relevant provisions of
the PAA and its assessment of the various materials.

The OFS and VBB campaigns were both in the State interest. The OFS campaign was for
the purpose of highlighting funding issues and intended to secure additional Commonwealth
funding, which would both intrinsically benefit Victoria’s economy and more broadly promote
commercial and economic development in Victoria through the consequent investments in
health, transport infrastructure and education. The VBB campaign facilitated, and continues
to facilitate, public understanding of the benefits of the various transport infrastructure
projects to support the legitimate goal of increasing public acceptance of the travel
disruptions arising from these projects. Further, as the VBB campaign is continuing,
arrangements are in place to ensure that appropriate approvals and governance standards
are being met.

DPC commits to advising the current and any incoming Government about the different
interpretations of the advertising laws in the PAA, including s 97C. However, it is a matter for
the Government whether or not to conduct a review of the PAA and whether any legislative
reform should be sought. In this regard, any amendment of the PAA is ultimately a matter for
Parliament.

DPC accepts the recommendations regarding governance and is working to implement them.
DPC has arrangements in place designed to ensure advertising by agencies complies with
Part 5A of the PAA. These arrangements will be further strengthened by implementing
several of VAGO’s recommendations. Where DPC works with other agencies in relation to
the co-ordination of an advertisement campaign, DPC is responsible for supporting
compliance and providing information regarding agency obligations under the PAA. However,
it is ultimately the relevant agency who is primarily responsible for the publication of the
campaign and compliance with Part 5A of the PAA.

DPC also accepts the recommendation to document risk-based processes for checking
advertising campaigns for compliance with the PAA. In this regard, DPC will review the
existing risk-based processes and update them accordingly. These processes take into
account a range of factors, on a case by case basis, when assessing which mitigating
controls should be implemented in respect of any campaign to ensure that it is compliant.
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Response provided by the Secretary, DPC —continued

DPC is committed to, and supportive of, improving the reporting of advertising campaign
expenditure across agencies, as recommended by VAGO. However, DPC acknowledges
that to achieve this will require a significant commitment of both time and resources.

Thank you for the opportunity to respond to the recommendations and findings of the
performance Audit Report.

Yours sincerely

5

Jeremi Moule
Secretary
15/03 /2022

Encl.
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Response provided by the Secretary, DPC —continued

SAIISUSS ITVIDI440

ceoe fein

10123 21{qNd) UOIIDJISIUIWPY 1{GNd Y PUB \d 3Y1 JO

VS Med 01 Sunejas (S30S) SaAIINI9XT SUOIIBDIUNWIWOD JOIUSS
10} 92uepIng 91e|ndJ12-3J pue a1epdn ‘UoIL|3 91e1S 2207

ay3 03 dn pea| ay3 ul ‘||IM Ddd "VVd dY3 JO VG Med JO Uo1IaS
yoea uo aauepingd apinoid Ajjealyidads 03 parepdn aq s|eliew
2ouepINg jeyl UOEPUSWWOIRI 33 $3da238 DdQ USASMOH

"VVd Y3 03 S}USWPUIWE SY3 PUE Yyd dY3 Y3m dduerjdwod
1noge sapuade 03 UOIIBWIOUI JUBIDIYNS papIrold sey Ddd

*uoijepuawWwWodal siy} sydazne Hda

*(n) pue (A1)(e)D£6 uond3S apnPUl 01 Yvd dY3 Ul
sme| SulIsijuaApe Juawuianog ay3 Inoge 21gnd
9y3 pue ‘saipuade J0j uonewsolul sy jepdn Ddd

Z Uollepuawwioday

€70z Aenuer
ajep uonia|dwo)

‘w10)24 ane|si3a| ajqissod Aue Juawa|dwi

pue M3IA3J B 3¥Ee1ISpUN 0} UOIFIR|3 33els Sulwodadn ay) pue
MOU uaaMm}aq sAep Suimis Auejusweljied pajiwi| aue a43y3 eyl
$9]0U DdQ "U3eM3PUN 3q PINOYS YVd Yl JO MIIAI |BUIIXD
ue 3eY3 M3IA S,09VA JO pue ‘(8)D/6 S Sulpnppul ‘vvd 3y3 ut sme|
SuIs13JaAPE 9y} JO SUOIIRIDIAIDIUI JUSIDHIP BY3 UO JUSWUISA0D
Surwooul Aue pue jua.uind ay3 SuisIApe 0} SHWWOI Ddd

1y3nos aq p|noys wuoja4 anne|si3a| Aue
J9U32Ym pue uaxepapun aq pjnoys Yvd Y3 JO MIIAJ |eUIIXD
UE JaY}aym 3pIdap 03 JUSWUIIA0D 3y} 10} J213eW B S}

*uoI3EPUAWIWOI3J S1Y3 3dadde Jou S30P Idd

uondy

*sadueyd papuawwodal
Aue uo JUaWUIBA0Y) Y3 ISIAPE pue
sa8ueyd aAI3e|sIS9| papuaWW0dal

Aue 3uipnjoul Jiodal e sapinoud e

Je3[0 248 SME| 93U} JOYIDYM SI9553SSE

SI9P|OYEIS JUBAS| S}NSUOD o
“1ey3 ((a) pue (a1)(e)dz6 uonoas Sulpnput) (vvd)
(91A) 002 12V uonLASIUILPY Jljgnd BY) Ul SME|
BuisijaApe JUSWUIA03 3Y3 JO M3IARI 1IadXD
juapuadapul ue ysijgnd pue uoissILWod Jdd

T uoilepusawwioday

uonepusawiwodas OHYA

BuisiuaApy JUaWUIINO0D - JIPpNY NUBWIOHI 9y 0} uoned. ui (ODVA) S, 2140
|EJ2UID~I0UPNY UBLIOPIA BY] WOJ} SUoiepuswWodal 0} uejd uolpe pue asuodsal (Jdq) S,12ulge) pue Jalwaid Jo Juswpedaq

41 | Government Advertising | Victorian Auditor-General’s Report



Response provided by the Secretary, DPC —continued
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Response provided by the Secretary, DoT

Department of Transport

GPO Box 2392

Melbourne, VIC 3001 Australia
Telephone: +61 3 9651 9999
www.transportvic.gov.au

DX 210074

Ref: BSEC-1-22-10810R

Mr Andrew Greaves
Auditor-General of Victoria
Victorian Auditor-General’s Office
Level 31, 35 Collins Street
MELBOURNE VIC 3000

Dear Mr Greaves
Victorian Auditor-General's Office — Proposed Report — Government Advertising

Thank you for your letter of 28 February 2022 relating to the ‘Government Advertising’
performance audit and for the opportunity to provide comments on the proposed report.

The Department of Transport and the Major Transport Infrastructure Authority (MTIA)
appreciates the opportunity to participate in this audit and acknowledges the seven (7)
recommendations outlined in the report of which, one (1) relates to both the Department and
MTIA.

The Department and MTIA’s action plan on the proposed report is attached for your
consideration.

The Department and MTIA are committed to communicating travel disruptions associated with
the delivery of major infrastructure works to Victorians, ensuring that commuters are informed of
disruptions and the reasons for them occurring in advance.

MTIA research demonstrates that Victoria’s Big Build campaign advertising has been successful in
ensuring that 85 per cent of impacted Victorians are aware about disruptions before starting their
journey, giving them a welcome opportunity to change their travel behaviour in advance.
Research further demonstrates that commuters are more likely to be resilient when faced with
ongoing disruptions if they understand the reasons for them occurring. We welcome your view in
the report that the current campaign has struck a balance between disruptions and project
information.

We acknowledge VAGO's conclusion that there are conflicting interpretations of section 97C of
the Public Administration Act 2004 and look forward to working closely with the Department of
Premier and Cabinet to achieve greater clarity and assurance.

‘ F: ORIA
State
Government
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Response provided by the Secretary, DoT—continued

As has been communicated throughout the audit, MTIA does not agree that any advertisements
for Victoria’s Big Build were political in nature. Similarly, the Department does not agree with the
conclusions reached by VAGO in relation to Our Fair Share.

If you require further information, please contact Rebecca Skelton — Chief Communications and
Experience Officer on mobile 0477 340 141 or email rebecca.skelton@transport.vic.gov.au

or Rob Pearce — General Counsel on mobile 0432 933 723 or email
rob.pearce@transport.vic.gov.au

atl Younis
Secretary
Department of Transport

16 March 2022

Enc.
DoT and MTIA’s Action Plan in response to VAGO’s Government Advertising - Proposed Report
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Response provided by the Secretary, DoT—continued
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Response provided by the Secretary, DTF

Department of Treasury and Finance

1Treasury Place

Melbourne Victoria 3002 Australia
Telephone: +61 3 9651 5111
dtfvic.gov.au

DX210759

D22/38885
Mr Andrew Greaves
Auditor General
Victorian Auditor-General’'s Office
Level 31, 35 Collins Street
MELBOURNE VIC 3002

Ardren
DeaWes

RESPONSE TO PROPOSED AUDIT REPORT -
GOVERNMENT ADVERTISING

Thank you for your letter dated 28 February 2022, inviting the Department of Treasury
and Finance (DTF) to respond to the proposed audit report on Government Advertising.

DTF notes the conclusions of the proposed audit report and the recommendation directed
jointly at DTF and the Department of Premier and Cabinet (DPC). DTF accepts in full the
recommendation.

A proposed action plan for implementing the recommendation directed at DTF and DPC
is attached to this letter.

Should you have any queries or require additional information in relation to this letter,
please contact Matt Cugley, Chief Communications Officer by email
matt.cugley@dtf.vic.gov.au.

Thank you for the opportunity to comment on the proposed review.

Yours sincerely

David Martine
Secretary
8 13/2022

OFFICIAL
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Response provided by the Secretary, DTF —continued

Department of Treasury and Finance

1Treasury Place

Melbourne Victoria 3002 Australia
Telephone: +61 3 9651 5111

dtfvic.gov.au
DX210759

Department of Treasury and Finance (DTF) action plan to address
recommendations from Government Advertising

No.

VAGO recommendation

Recommendation 6

DTF include reporting
guidance to agencies on:

e reporting campaign
expenditure, to
ensure consistent and
complete reporting of
campaign costs

*  requirements for
ensuring the accuracy
of public reporting,
including ensuring
documentation of
underpinning
calculations and use
of the Master Agency
Media Services
dashboard to check
accuracy

e public reporting on
campaign evaluation
summaries in their
annual reports and
acquitting costs
against approved
budgets.

Action

Accepted

e DTF will support DPC in
facilitating the proposed
updates to the relevant
Financial Reporting
Directions to outline
requirements and guidance
on the reporting of campaign
expenditure, with the
changes to come into effect
for agencies from 1 July
2023.

e DTF will support DPCin
ensuring the accuracy of
public reporting by providing
DPC access to the DTF
dashboard reporting system
and will work with DPC to
analyse and include further
data where required to
support the requirements of
this recommendation. To
come into effect in the
reporting period from 1 July
2023.

e DTF will support DPC to
provide appropriate
guidance in the Model
Financial Report for Victorian
Departments on campaign
evaluation summaries and
the acquittal of costs against
budgets, with the changes to
come into effect for agencies
from 1 July 2023.

Completion
date

Effective
July 2023

Effective
July 2023

Effective
July 2023

OFFICIAL
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Acronyms, abbreviations
and glossary

Acronyms

AAG Advertising Approval Group

ACPC Advertising and Communications Planning Committee
DET Department of Education and Training

DH Department of Health

DoT Department of Transport

DPC Department of Premier and Cabinet

DTF Department of Treasury and Finance

FRD Financial Reporting Directions 22/

IBAC Independent Broad-based Anti-corruption Commission
MAMS Master Agency Media Services

MTIA Major Transport Infrastructure Authority

OFS Our Fair Share

PAA Public Administration Act 2004

PDF Portable Document Format

SCE senior communications executive

VAGO Victorian Auditor-General's Office

VGSO Victorian Government Solicitor’s Office

VBB Victoria's Big Build
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Scope of this audit

Who we audited

What we assessed

What the audit cost

DPC
DET
DH
DoT
DTF
MTIA

We assessed whether the

two audited government

advertising campaigns:

¢ complied with the PAA
and Regulations

* were cost-effective.

The cost of this audit was
$775,000.

Our methods

As part of the audit we:

obtained independent legal advice on the PAA

reviewed guidelines and policies on government advertising

met with department and agency staff

liaised with other integrity agencies

analysed OFS and VBB campaign advertisements and records

analysed government advertising expenditure data.

Compliance

We conducted our audit in accordance with the Audit Act 1994 and ASAE 3500
Performance Engagements. We complied with the independence and other relevant

ethical requirements related to assurance engagements.

Unless otherwise indicated, any persons named in this report are not the subject of

adverse comment or opinion.

53 | Government Advertising | Victorian Auditor-General’s Report



IBAC and Victorian Ombudsman
joint letter to the Premier

On 15 August 2019, the IBAC and Victorian Ombudsman issued a joint letter to the
Premier on the outcome of their inquiries into the OFS campaign. We include the
letter here.
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VICTORIAN
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15 August 2019 VO ref: C/19/4462
IBAC ref: CD/19/48763

The Honourable Daniel Andrews MP
Premier of Victoria

Level 1, 1 Treasury Place

EAST MELBOURNE VIC 3002

Dear Premier
Fight for Victoria’'s Fair Share Campaign

As you will probably be aware, our offices have received complaints || N

oS ———
I :bout the above campaign.

You will be aware that the complaints are, in effect, that the campaign breached
the Public Administration Act 2004 (Vic) (PAA). I complaint to the
Ombudsman was specifically about an advertisement endorsed by the
Department of Education and Training as part of the campaign.

The complaint to IBAC was made by [ IIINNEEGgGgGgEEEEE » relation to

the authorisation, approval or endorsement by four Departments!® of the
advertisements which were part of the above campaign. The complainants allege
in substance that there was a breach of section 97C of the PAA by the
Departments in the authorisation, approval or endorsement of the campaign. A
similar complaint was also made to the Victorian Public Sector Commission in
relation to the Department of Transport.

In support of their allegation, |GGG < that the

content, tone and the timing of the release of these advertisements during the
caretaker period prior to the May federal election, indicate the campaign’s design
or intent was to influence public sentiment against the current Government of
the Commonwealth, contrary to the PAA.

1 Department of Health and Human Services, Department of Education and Training, Department of
Treasury and Finance, Department of Premier and Cabinet.

VO ref: C/19/4462
IBAC ref: CD/19/48763 UNCLASSIFIED Page 10of 4
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UNCLASSIFIED

Enquiries by the Ombudsman

In response to the Ombudsman’s enquiries with the Department of Education
and Training, the Department confirmed the advertisement was endorsed by a
number of senior departmental staff, as well as the Department of Premier and
Cabinet. It provided a copy of the Department’s Campaign Strategy Approval
documents, which justified the campaign among other things on the grounds
that the Victorian Government is seeking funding parity across all school sectors
in its negotiation with the Commonwealth. The Department later said that its
public interest purpose is:

to advocate on behalf of Victoria to advance Victoria’s position or interests
(regulation 4(c) of the PAA)

Enquiries by IBAC

IBAC requested the Victorian Public Sector Commission, consistent with its
power to monitor compliance with public sector values and codes of conduct, to
seek information from each of the Departments to ascertain whether there had
been a breach of the PAA, and to advise IBAC of the outcome of the
Commission’s consideration. Commissioner - wrote to the relevant
heads of Department. Two of the Departments placed particular reliance upon
the public interest purpose contained in regulation 4(c) of the Public
Administration (Public Sector Communication) Regulations 2018 (Vic) in support
of their approval of the advertising campaign.? The Department of Premier and
Cabinet role was to support governance structures that are in place to ensure
that the advertising complied with applicable laws and policies including
obtaining internal legal advice on compliance with the PAA.

The detailed responses of each Department Secretary refute the allegation that
the campaign was ‘intended or designed’ to influence Victorians against the then
Federal Government. The Department of Treasury and Finance played no part in
the approval process for the campaign.

Conclusion and concerns

Both our agencies have considered the complaints in light of our respective
functions, powers and jurisdictions, the resource commitment that would be
required to investigate the allegations and the detailed responses provided by
the Department Secretaries. Ultimately, we have both determined that
investigation of the complaints cannot be justified. It would be highly unlikely
that the detailed explanations made by each Department Secretary could be
contradicted that in facilitating the campaign, they were motivated solely by the
public interest in advancing Victoria’s position or interest.

2 Except for the Department of Treasury and Finance, which had no endorsement function with
regard to the campaign.

VO ref: C/19/4462
IBAC ref: CD/19/48763 UNCLASSIFIED Page 2 of 4
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UNCLASSIFIED

In this regard, it is relevant that all Department Secretaries relied upon
regulation 4 of the Public Administration (Public Sector Communication)
Regulations 2018 (Vic) which prescribes a number of public interests, including
‘to advocate on behalf of Victoria to advance Victoria’s position or interests’.

Accordingly the complaint to IBAC will be dismissed and the complaint to the
Ombudsman will be finalised.

However, we consider that the timing and content of the campaign
advertisements would have had the effect of influencing public sentiment against
the Government of the Commonwealth. This would have been the likely
perception of a reasonable member of the Victorian public, whatever their
political allegiance.

For the avoidance of doubt, we should state that while we hold the above
concerns, we make no criticism of any Department Secretary nor should it be
implied that we have formed any adverse view.

Public Administration Act 2004
The maintenance of an apolitical public sector is a core public sector value and is
set out in the Public Sector Code of Conduct. It is recited in the objects of the
Public Administration Act. We refer to various provisions of Part 5, which came
into effect in September 2018:

e Section 97B:

(1) A public sector body that publishes or causes to be published a
public sector communication must ensure that publication is in the
public interest.

(2) Without limiting subsection (1), the regulations may prescribe
public interest purposes for the purposes of this section.

e Section 97C(a)(v):
A public sector body that publishes or causes to be published a public
sector communication must ensure that the public sector communication is
not designed or intended to directly or indirectly influence public sentiment
for or against... the current Government of the Commonwealth.

In the second reading speech for the amendments, the _

said:
... it is critical that, when public funds are spent on advertising and
communication, this activity is undertaken for a purpose that serves the public
interest. This expenditure must be effective, efficient and accountable and should
never seek to provide political advantage to the government of the day. This
Parliament and the Victorian community have a right to expect that there are
clear and rigorous standards in place for publicly funded advertising, to provide
assurance that it will occur for the benefit of the public and deliver value for
money.

VO ref: C/19/4462
IBAC ref: CD/19/48763 UNCLASSIFIED Page 3 of 4
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UNCLASSIFIED

... The second section in the new part requires that public sector communication
is not designed or intended to directly or indirectly influence public sentiment for
or against a political party, a candidate for election or a member of Parliament.

... These amendments to the Public Administration Act 2004 recognise the
importance of undertaking government advertising and communication but also
the need for rigorous controls and oversight to safeguard the integrity of the
public sector, the appropriate use of public resources and, ultimately, the
robustness of our democratic process.

... Enshrining these new standards in legislation will ensure that they are applied
consistently and transparently and that they will provide ongoing protection
against the wasting of public funds in an attempt to achieve political benefit.

The intent of these amendments, that publicly funded advertising not be used
for political advantage, is laudable and necessary. But in our view the likely
public perception of the recent advertising campaign would be at odds with this
intent. The effect of the advertising, despite its public interest component, was
inconsistent with apolitical public sector conduct as espoused under the PAA.

Any ‘public interest’ purpose of a communication is, under the legislative
scheme, intended to be subject to the discrete and overriding obligation that the
communication does not have the effect prohibited by s 97C(a)(v). To ensure
that the expectation is met that the public sector be apolitical, the provision
requires amendment. The requirement that the communication be ‘designed or
intended’ to have the prohibited effect should be removed from s 97C(a)(v). The
legality of the campaign should not depend upon proof that this element exists.
Removal of this element will place obligations on the public sector body
authorising, approving or endorsing the communication and also on those
advising it as to the campaign’s compliance with the communication standard.
They must ensure that the communication is apolitical and does not have the
prohibited effect even if the communication can be viewed as serving a specified
public interest.

We draw this to your attention as this issue is likely to remain; in our view
prompt amendment of the Act and Regulations is desirable to underline the
apparent purpose of the recent amendments, to reinforce the importance of an
apolitical public sector and to advance the wider public interest.

Each of the complainants is being advised as to the outcome of their complaints
and we will provide them with a copy of this letter.

Yours sincerely

Deborah Glass Robert Redlich
Ombudsman Commissioner

VO ref: C/19/4462
IBAC ref: CD/19/48763 UNCLASSIFIED Page 4of 4

Source: VAGO, from IBAC.
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Auditor-General'’s reports

tabled during 2021-22

Report title

Integrated Transport Planning (2021-22: 01) August 2021
Major Infrastructure Program Delivery Capability (2021-22: September 2021
02)

Clinical Governance: Department of Health (2021-22: 03) September 2021
Managing Conflicts of Interest in Procurement (2021-22: 04) September 2021
Major Projects Performance (2021-22: 05) September 2021
Administration of Victorian Courts (2021-22: 06) October 2021
Protecting Victoria's Biodiversity (2021-22: 07) October 2021
Management of Spending in Response to COVID-19 (2021- October 2021
22:08)

Supplying and Using Recycled Water (2021-22: 09) November 2021
Auditor-General's Report on the Annual Financial Report of November 2021
the State of Victoria: 2020-21 (2021-22: 10)

Results of 2020-21 Audits: Local Government (2021-22: 11) December 2021
Council Waste Management Services (2021-22: 12) December 2021
Business Continuity During COVID-19 (2021-22: 13) February 2022
Effectiveness of the Navigator Program (2021-22: 14) March 2022
Government Advertising (2021-22: 15) April 2022

All reports are available for download in PDF and HTML format on our website

www.audit.vic.gov.au

Victorian Auditor-General's Office
Level 31, 35 Collins Street
Melbourne Vic 3000

AUSTRALIA

Phone  +613 8601 7000
Email enquiries@audit.vic.gov.au
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