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Audit snapshot

What we examined

We assessed if the Office of the Public Advocate (the office) provides guardianship and investigation services that

promote and protect the rights and interests of vulnerable adults.

We examined the office and the Department of Justice and Community Safety (the department).

Why this is important What we concluded

Sometimes disability reduces a The office provides crucial

person's capacity to make decisions  guardianship and investigation

for themselves, even with support. In  services for thousands of vulnerable
these cases, a guardian may be legally adults each year in complex and
appointed to make decisions for the  challenging circumstances. But it
person. could do more to protect and

The office acts as a guardian of ‘last promote their interests.

resort’ when there is no other suitable The office can improve:

person who can do this. e how long it takes to appoint

Guardians often make difficult guardians to people
decisions for some of the most
vulnerable people in our community.
These decisions can have a significant

e when and how well it engages
with its clients

impact on these people, such as * itsrecord keeping.

where they live, what services they The office can do more to understand
can access and their healthcare. the resources it needs to deliver its

It is important that the office protects guardianship and investigation

and promotes these individuals' services.

rights, interests and dignity in its It can also improve how it monitors
guardianship and investigation performance to make sure staff
services. protect and promote people's rights

and interests in all cases.

Key facts

In 2022-23, the Office of the Public Advocate:

Made 1,838 decisions @6 ll @
g

for people about: o= 5

m Managed 2,079

guardianship orders

Source: VAGO, based on the Office of the Public Advocate's data.
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What we recommended

We made 10 recommendations to the
office about improving:

its documentation

how it engages with clients

its training and guidance for staff
how it collects and uses data

its planning and oversight.

We also made 3 recommendations to
both the department and the office
about improving their:

planning and recruitment
processes

performance measures.

= Full recommendations

Q

iy

their services where they live who can visit them their healthcare

Did 314 investigations to find out
if a person needed a guardian



Our recommendations

We made 13 recommendations to address 3 key issues. The relevant agencies have
accepted our recommendations in full or in principle.

Key issues and corresponding recommendations

Agency
response(s)

Issue: The Office of the Public Advocate has not met its target timeframes to deliver guardianship and
investigation services and has gaps in its record keeping

Office of the 1 Within 14 days of receiving an order, give clients on the waitlist Accepted
Public Advocate information about guardianship and investigations, including:

the Office of the Public Advocate's role
the Office of the Public Advocate's contact information

how to make a complaint about the Office of the Public Advocate
(see Section 1).

2 Require investigators to consult with proposed represented people Accepted
during investigations as far as practicable (see Section 1).

3 Review and update its guidance to staff, including guidance about Accepted
allocating orders and balancing the risk of harm when making
decisions (see Section 1).

4 Improve its training program by: Accepted

introducing mandatory training for guardians and investigators
that, at a minimum, covers:

e its legislative obligations

e managing complaints

e communicating effectively

e making decisions that promote human rights and an
individual's will and preferences

recording staff attendance at all training sessions (see sections 1

and 2).

5 Develop internal reporting on: Accepted

emerging themes from supervision and file reviews
timeliness of guardianship and investigation matters
compliance with documentation requirements

whether staff contact and visit clients within agreed timeframes
(see sections 1 and 2).
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Key issues and corresponding recommendations

Agency
response(s)

6

Implement a risk-based quality assurance process to review a sample
of guardianship, investigation and complaint files at least every
12 months (see Section 1).

Accepted

Issue: There are gaps in how the Office of the Public Advocate plans, uses and oversees its resources

Department of
Justice and
Community
Safety and the
Office of the
Public Advocate

Office of the
Public Advocate

7

10

11

12

13

Revise their recruitment process to give the Office of the Public
Advocate greater independence in its process and decisions (see
Section 2).

Work together to:

e model future demand for the Office of the Public Advocate's
services

e evaluate the resources, including staff, funding and technology,
the Office of the Public Advocate needs to deliver its services (see
Section 2).

Seek amendments to the Office of the Public Advocate's performance
measures in Budget Paper 3: Service Delivery to ensure it has a
meaningful mix of quantity, quality and timeliness measures that
provide appropriate service coverage, subject to available data (see
Section 2).

Determine the ideal caseload for guardians and investigators to
operate effectively, considering case complexity and staff experience
(see Section 2).

Ensure it assesses all guardianship orders against its complexity tool
before allocating cases to staff (see Section 2).

Consider the skills, size, shape and source of its future workforce to
design and implement a workforce model that:

e isresponsive to changes in its operating environment, including
future demand

e enables it to deliver efficient and effective services (see Section 2).

Implement changes to its client management system to improve the
quality of data it collects and reports, and ensure this data is accurate,
complete, timely, consistent and collected appropriately (see

Section 2).
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Accepted

Accepted in
principle

Accepted in

principle by the
Department of

Justice and
Community
Safety

Accepted by
the Office of
the Public
Advocate

Accepted

Accepted

Accepted in
principle

Accepted in
principle



What we found

This section summarises our key findings. Sections 1 and 2 detail our complete findings,
including supporting evidence.

When reaching our conclusions, we consulted with the audited agencies and considered
their views. The agencies’ full responses are in Appendix A.

What is
guardianship?

Why we did this
audit

Guardianship aims to protect and promote the rights and interests of people with disability that
reduces their capacity to make decisions for themselves.

The Victorian Civil and Administrative Tribunal (VCAT) can appoint a guardian (either an individual
or the Public Advocate) to make specific decisions on a person's behalf if they determine that:

e the person does not have decision-making capacity due to disability
e thereis a need to make a decision

e having a guardian will promote the proposed represented person's personal and social
wellbeing.

VCAT can appoint a guardian to make decisions for a person, such as:

where they live

e what services they can access and who can provide them

e their healthcare

e who can have contact with them.

VCAT may also ask the Public Advocate to investigate if someone needs a:

e guardian if it is unclear about the person'’s disability, there is significant family conflict or there
are substantial risks

e financial administrator.

Once the Public Advocate gets an order from VCAT, they can delegate their legal decision-making
authority to a staff member at the Office of the Public Advocate (the office).

The office is a business unit of the Department of Justice and Community Safety (the department).

Decision-making capacity

VCAT can appoint a guardian to a person if disability, such as neurological or intellectual impairment,
dementia, mental disorder, physical disability or brain injury, reduces their capacity such that they are unable
to make decisions, even with support. A person's decision-making capacity can change over time and they
may have capacity to make decisions about some matters but not others.

The office represents some of the most vulnerable people in our community in challenging and
complex circumstances.

However, the office has only met its public performance measure in Budget Paper No. 3: Service
Delivery (BP3) to allocate guardianship and investigation matters within its target timeframe once
since 2018.
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When planning this audit, we heard that several factors impacted the office's service delivery over

this period, including:

o indirect effects of the National Disability Insurance Scheme (NDIS), such as increased
complexity and length of guardianship orders

e acap on guardian caseloads by WorkSafe Victoria following reports of excessive workload at
the office.

In 2020, the office also transitioned to a new legislative framework to put a represented person's
will and preferences at the forefront of how a guardian makes decisions for them.

Our audit looks at an area where people may not be able to effectively raise issues themselves. It is
also an opportunity for Parliament and the public to understand if the office is meeting the needs
of these vulnerable people.

Will and preferences

The Guardianship and Administration Act 2079 (the Act) requires guardians to 'give effect to a person's will
and preferences as far as practicable'.

The office's guidance to guardians says that in the simplest terms, a person's will and preferences are what is
important to them.

A person's will and preferences can change over time. If a guardian cannot find out what they are or are likely
to be, they must act in a manner that promotes the represented person's personal and social wellbeing.
Represented person

A represented person is a person under a guardianship order. When the office is investigating if a person has

decision-making capacity it refers to them as a proposed represented person. We use the term 'client’ to
refer to both proposed represented people and represented people in this report.

Our key findings Our findings fall into 3 key areas:

1 The office has not met its target timeframes to deliver guardianship and investigation
services.

2 Gaps in the office's record keeping limit its ability to oversee and report on its service
delivery.

3 There are gaps in how the office plans, uses and oversees its resources.

Key finding 1: The office has not met its target timeframes to deliver guardianship
and investigation services

Why timeliness
is important

Guardians make decisions that are often significant and time sensitive, such as where a person will
live or who can visit them.

Sometimes factors outside of the office's control, such as availability of aged care or rental
accommodation, delay these decisions. But the office can control how quickly it allocates orders
and when it engages with clients.

Strong and timely engagement helps the office:
e find out a person's will and preferences, which the Act requires
e be responsive to a person's changing circumstances and needs

e strengthen public trust in it, which helps it deliver its mandate to promote the rights of
Victorians with disability.

We found that the office has not met its internal and external timeliness targets and can improve
how it engages with its clients.
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Timeliness Since 2018 the office has not met its BP3 target timeframe to allocate guardianship and
targets investigation orders, except in 2020-21.
We analysed selected case files and the office's data from 2018 to 2023 and found it also did not
meet other target timeframes at key points throughout its investigation and guardianship
processes.
The office should ... We found ...

conduct urgent investigations in a timely manner

allocate orders within 15-19 days

contact a represented person within 10 days of
allocating their case to a guardian

physically meet with a represented person within
28 days of allocating their case to a guardian*

physically meet with a represented person at least
once per year if their order lasts longer than one
year*

make decisions in a timely manner**

conduct non-urgent investigations within the
following timeframes:

from 2018 to 2023 it completed 90% of urgent
investigations within 3 days, which is a positive result.

it took an average of 44.5 days for the office to allocate
orders in 2022-23.

it did this in 50% of cases we reviewed.

it did this in 37% of cases we reviewed.

it did this in 13% of cases we reviewed.

it did this in 69% of cases we reviewed.

it met these timeframes in 35% of cases we reviewed.

Data also shows that its median time to complete a low,

e 20 days for low-risk cases medium and high-risk investigation exceeded its

e 10 days for medium-risk cases timeframes from 2018 to 2023.

e immediately for high-risk cases

resolve complaints within the following timeframes: it did this in 72% of cases we reviewed.

e 10 days for routine orders
e 30 days for moderately complex orders

e 90 days for multiple and/or complex orders

Note: The office's target to allocate orders is from the BP3. The other targets in this table are from the office's internal policies and the National Standards of
Public Guardianship.

*If a represented person's disability or circumstances or external factors, such as COVID-19 restrictions, do not allow face-to-face contact, the office uses
technology such as video calls to meet with these people. We included video calls as evidence of physical meetings in these cases.

**We assessed the timeliness of each decision by considering the office's assessment of the relative risk to the represented person, the represented person's
needs and the options available to the represented person. The result includes cases where all decisions were made in a timely manner, or decisions were
partly made in a timely manner. For example, if the guardian made timely decisions about a person's access to services, but not their accommodation.
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Engaging with
clients

Impact of
timeliness on
clients

The office deals with complex issues that can change over time. So it is important for it to build
strong relationships with clients and communicate with them on an ongoing basis.

The office sets minimum standards for how guardians should engage with represented people.
These standards include when and how often guardians should meet with them.

However, in many of the case files we reviewed, the guardian did not engage with the represented
person in line with the office's timeframes.

Data we analysed also showed that 25 per cent of represented people waited more than 6 months
for a guardian to physically visit them between 2018 and 2023.

We found issues with how guardians record their interactions with represented people and use the
office's client management system (CMS), which reduces the reliability of this data.

For example, one guardian recorded their meeting with a represented person as 'Establishing
Contact', while another recorded the same type of meeting as 'Represented Person Contact'. This
makes it difficult for the office to oversee if all guardians engage or meet with clients in line with
the office's requirements.

When the office does not meet its timeframes for allocating an order and contacting a represented
person, this person may not:

e have the opportunity to meaningfully engage with the office for extended periods of time
o feel that they have had their voice heard.

This may reduce the office's ability to make decisions that reflect the represented person's current
will and preferences.

The office's intake team can make decisions for people on its waitlist. But delays in allocating
orders and contact with a client increase the risk that the person will not have timely access to
services that require complex decisions, such as permanent or complex accommodation decisions.
The office does monitor all cases on its waitlist, and can prioritise allocating orders to staff if a
person's circumstances change and they require an urgent, complex decision.

Key finding 2: Gaps in the office's record keeping limit its ability to oversee and
report on its service delivery

Gaps in record
keeping

The office's staff need to record details about decisions they make. This allows the office to:

e check staff are meeting their obligations under the Act, the Victorian Charter of Human Rights
and Responsibilities Act 2006 (the Charter), the National Standards of Public Guardianship (the
Standards) and the office's policies

o efficiently find the information it needs to handle or review an order.

But we found issues with how staff recorded information in the office's CMS, which limit the
office's ability to do this.

The Standards

The Standards outline best-practice principles for public guardians across Australia. They were last updated
in 2016 by the Australian Guardianship and Administration Council, which is made up of public guardian and
administrator offices across Australia, including the office.
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Documentation

The office's internal policies and the Standards require guardians to document the following
information when they make key decisions about a represented person's life:

e information about the decision, including the person's will and preferences and risks to the
person

e the guardian's consideration of the person's human rights.

However, we found gaps in the office's record keeping. These gaps were worsened by staff
inconsistently recording data in the CMS. For example:

o staff recorded the same type of information about contacting clients differently
o staff did not always record important information about a case, such as a risk rating

e the CMS did not have validation rules, which means the office may not promptly identify and
address data entry errors.

Key finding 3: There are gaps in how the office plans, uses and oversees its

resources

Organisation
context

Planning and
oversight

Organisational
planning

Because the office is a business unit of the department, the department employs the office's staff
and provides central services, such as recruitment and funding.

The office also gets funding from other departments for specific projects.

We found opportunities for the office to improve:
e its organisational planning
e how it prioritises and allocates orders

e its performance measures to oversee its performance.

Organisational planning helps an organisation achieve its business goals and find opportunities to
increase its efficiency.

To do this properly, an organisation needs to understand its staff's skills and capabilities, the time,
cost and amount of work it takes to deliver its services, and the future demand for its services.

But we found gaps in the office's understanding of:

e the skills and capability of its current workforce

e the time, cost and amount of work it takes to deliver its services
e the complexity of its services

e future demand for its services.

This means the office does not have enough information to adequately identify the resources it
needs to deliver its services now and in the future.

Over the last 5 years the office has relied on lapsing funding to deliver core guardianship and
investigation services. This is funding for a set period of time. In 2022-23, 36.4 per cent of the
office's funding for these services was lapsing funding.

The office told us that this:
e limits its ability to plan for the future
e has contributed to staff turnover because it relies on fixed-term contracts.

But the office should still plan and manage its resources within its existing resource constraints.
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Prioritising and  To use its resources effectively, it is important that the office:

allocating orders

e  prioritises high-risk orders

e allocates and actions orders in a timely way

e makes sure staff have the skills, experience and capacity to action an order.

But we found that ...

Between 2018-19 and 2022-23 the office did not rate
the risk level of:

e 22.6% of investigation orders
e  6.1% of guardianship orders

Certain teams in the guardianship program have larger
waitlists than other teams

e 54.3% of allocated guardianship orders as at
30 June 2023 had no complexity rating

e the office does not have a tool to document the
complexity of its investigations

The office does not know the optimal caseload for staff
to operate efficiently and effectively

Which means that ...

it might not be able to identify and immediately action
all high-risk cases.

some orders may be on the waitlist while staff in other
teams have capacity to take new orders.

e the office may not allocate orders to staff based on
their experience and the complexity of the order

e the office does not record the mix of complexity in
each investigator's caseload.

some staff may have too many cases and/or too many
complex cases to manage them effectively.

These factors may contribute to the issues we found with the office's timeliness and engagement

with clients.

These factors may also contribute to workload issues.

For example, in the 2022-23 People Matter Survey, 82 per cent of the office's staff who completed
the survey reported work-related stress. Of these staff, 62 per cent of staff reported stress from

their workload.

Overseeing

service delivery  jnvestigation services:

The office uses the following 2 BP3 performance measures to oversee its guardianship and

e the number of new guardianship and investigation orders actioned by the office

e the average number of days a guardianship or investigation order is on a waitlist before the

office allocates it to a staff member.

However, these measures do not give Parliament and the public a complete understanding of the
office’s performance because they do not assess how:

o effective its services are

o efficient its services are.

The measures are also not completely attributable to the office's performance because they are
affected by the number of orders VCAT makes.

This means the office does not have a meaningful mix of performance measures that provide

good service coverage.

9 | Guardianship and Decision-making for Vulnerable Adults | Victorian Auditor-General’s Report



Making decisions for vulnerable
adults

Strong and timely engagement is essential to ensure the Office of the Public Advocate
makes good decisions that enact a person's will and preferences where practicable and
promote their human rights.

But we found the office has not met its target timeframe to allocate cases. And there are
gaps in its timeliness and engagement with its clients. These issues mean the office cannot
be sure that it is always delivering its mandate and meeting the needs of vulnerable adults.

Background information

The
guardianship
system in
Victoria

Under the Act, guardians have a role in making decisions for represented people and advocating
for their rights and interests in different situations. Guardians often do this in challenging
circumstances.

Peoples' lives are complex. Some represented people have a history of trauma, family conflict and
insecure housing and services.

The office may need to interact with multiple systems, such as the NDIS, aged care providers,
hospitals, accommodation providers and support services, and liaise with family and caregivers.

In the recent Royal Commission into Violence, Abuse, Neglect and Exploitation of People with
Disability, Public Advocates and Public Guardians across Australia also noted that the NDIS has
increased the complexity and number of guardianship orders since its introduction.

Of the office's 977 new guardianship matters in 2022-23, 574 (59 per cent) were NDIS participants.
The office advised that its NDIS client cases often require more decisions and work, such as
managing clients' service deeds.

Ad(ditionally, the Public Advocate has publicly reported that over the last 5 years, represented
persons who are also NDIS participants spend around double the length of time under public
guardianship than clients who are not NDIS participants.

These factors contribute to the complexity of the external environment the office operates within.
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Guardianship Figure 1 shows the office's process to manage guardianship orders and investigations.
and

investigations

process

Figure 1: The office's standard process to manage guardianship orders and investigations

The office triages
guardianship order
and places order on
a waitlist if needed**

VCAT
appoints the
Public Advocate

The office
allocates
a guardian

The office conducts Someone makes ,

an investigation to an application for . ..
determine if someone a guardianship Guardian makes decisions

needs a guardian* order at VCAT

VCAT revokes
VCAT does Guardian reports back to self-executing
not appoint the VCAT in a reassessment order after
Public Advocate hearing a set period
of time

VCAT reappoints
the Public Advocate
as guardian

VCAT revokes
the order

Note: *The Public Advocate can decide to do an investigation if they determine this is warranted. VCAT can also refer matters for the Public Advocate to
investigate. VCAT may refer a matter for investigation if it is unclear about the person'’s disability or the use of powers of attorneys by financial and personal
attorneys, if there is significant family conflict or there are substantial risks. It can also ask the office to investigate whether a person needs an administrator or
about special medical procedures.

**The office's intake team makes some decisions for people on its waitlist. It also manages communication and correspondence for the case until allocation.
Source: VAGO, based on information from the office.

Data on Guardianship orders may last months or even many years.
guardianship
and

investigations

While some guardianship orders are self-revoking (they end after a specified period of time), the
office often needs to apply to VCAT to have an order revoked (closed) when it no longer applies.

As Figure 2 shows, the number of guardianship orders and investigations has remained relatively
stable between 2018 and 2023.
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Figure 2: Number of guardianship orders, investigations and revocations from 2018 to 2023

1300
1,200
1,100 /
1,000
900
800
700
600
500
400
300
200
100
0

2018-19 2019-20 2020-21 2021-22 2022-23

= Guardianship orders Investigation referrals Guardianship orders closed

Note: Guardianship orders include new orders and orders where the Public Advocate is reappointed to be someone's guardian.
Source: VAGO, based on data from the office.

Investigations

Investigation
referrals

VCAT can ask the office to investigate a wide range of matters, including:
e whether a person has decision-making capacity

e allegations of abuse, neglect, exploitation or unauthorised restrictive practices, such as
chemical or physical restraint

o whether the person has health issues or family conflict.
These factors help VCAT decide if a person needs a guardian.

The office must gather enough evidence to address questions VCAT has about a person's
decision-making capacity and other important information and report back to VCAT.

Figure 3 shows the potential outcomes from an investigation.

Figure 3: Potential outcomes from the office's investigations

m 5 K &

The Public Advocate Someone else, such as Person is not a'ppointed Person is appointed a
is appointed as a a family member, is a guardian supportive guardian
guardian appointed as a guardian

Note: A supportive guardian is appointed by VCAT to support a person with disability to make their own decisions. A supportive
guardian has the legal authority to do things like access information from third parties about the person and act as an intermediary
between the person and other people or organisations to fulfil their role. The Public Advocate cannot be appointed as a supportive
guardian.

Source: VAGO.
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Gathering
information for
VCAT

Consulting with
the proposed
represented
person

Timeliness of
investigations

Investigations can divert proposed represented people from public guardianship. This is a positive
outcome because it:

e limits restrictions on the proposed represented person's decision-making where possible
e reduces the number of guardianship orders the office has to manage.

We found the office can improve how it:

e gathers information for VCAT

e consults with proposed represented people

e completes investigations within its timeframes.

The office's performance in these areas may reduce VCAT's ability to make informed decisions
about whether to appoint a guardian to a person.

VCAT asks the office to investigate and gather information, such as a person's disability status, will
and preferences, decision-making capacity and the views of any significant people in their life, to
determine if a person needs a guardian.

The office gathered all the information that VCAT asked for in 58 per cent of cases we reviewed. In
the other 42 per cent of cases, investigators did not do this because:

e they could not get evidence about a person's decision-making capacity or will and
preferences

o they only gathered information about a person's will and preferences for some matters,
for example, where they want to live but not who could support them to make decisions.

There is no requirement under legislation or the office's policies for an investigator to speak with a
proposed represented person during an investigation.

Despite this, the office consulted with the proposed represented person in 75 per cent of the cases
we reviewed.

This helps the office build trust in the system and ensure a person's voice is heard.

The office could further improve this consultation by requiring investigators to meet with
proposed represented people in all its investigations unless exceptional circumstances apply.

The office receives some urgent investigation referrals from VCAT where the proposed
represented person:

e needs an urgent assessment
e may need a guardian appointed quickly.

We found that the office manages most of these orders in a timely way. Between 1 July 2018 and
30 June 2023, it reported back to VCAT within 3 days for 90 per cent of urgent referrals.

The office has different target timeframes to respond to non-urgent investigations depending on
their risk level. But it is not meeting these timeframes.

As Figure 4 shows, the office's median time to complete non-urgent investigations exceeded its
internal targets between 2018 and 2023.
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Figure 4: Timeframe to report back to VCAT on non-urgent investigations from 1 July 2018 to 30 June 2023

Risk level Target (business days after allocation) Median time to report back from 2018 to 2023
(days)
Low 20 91
10 68
High Immediately 52

Source: VAGO, based on data from the office.

There are some external factors that may influence the office's ability to meet investigation
deadlines.

For example, some investigations require the office to consult with specialist doctors who have
long waiting lists. Or the office may need to wait to receive information from other agencies about
a proposed represented person.

Investigation delays mean that proposed represented people may need to wait for months to find
out whether a guardian will be appointed to them.

In high-risk cases, there is also a risk that people will remain in unsafe situations until the office
completes its investigation.

Starting guardianship orders

Starting After it receives a guardianship order from VCAT, the office's process is to:
guardianship
orders in a

timely manner e  make any urgent decisions for the person while they are on the waitlist

e place the order on its waitlist

e allocate the order to a guardian when one becomes available.

It is important that the office allocates guardians as quickly as possible to ensure that decisions are
made in a timely manner and supported by up-to-date information. Allocating orders in a timely
way also helps build trust with clients.

We found delays in the office:
e receiving orders from VCAT
e allocating orders to guardians.

In 2023, the office started a pilot program to help manage its waitlist and improve its timeliness
and engagement with clients at the beginning of guardianship orders.

Receiving orders Once VCAT makes a guardianship order or investigation referral, it sends the case to the office to
from VCAT action.

But between 1 July 2018 and 30 June 2023, it took VCAT an average of 10 days to send an order to
the office.

The office's timeframe to allocate a case starts when it receives the order from VCAT. But these
administrative delays at VCAT extend the length of time a client must wait for a guardian to be
allocated to them.

The office requests monthly reports from VCAT about the orders it makes to minimise the impact
that delays have on its operations.

14 | Guardianship and Decision-making for Vulnerable Adults | Victorian Auditor-General’s Report



Allocating
orders

Managing the
office's waitlist

The office has public BP3 performance measures and targets. One of these targets is the amount
of time it takes to allocate new guardianship and investigation orders.

In 2018-19 this target was between 30 to 34 days. In 2019-20 it was lowered to between 15 and
19 days.

Figure 5 shows that since 2018, the office only met its target in 2020-21.

Figure 5: Time to allocate new guardianship and investigation orders against its BP3 target from 2018 to
2024

Days
60

50 48.9%
40

30

20

10

2018-19 2019-20 2020-21 2021-22 2022-23 2023-24

Target Outcome

Note: *The 2023-24 result is an expected outcome based on the office's data from 1 July 2023 to 20 February 2024.

The 2019-20 BP3 says that the office's target decreased in 2019-20 to reflect the office's ‘anticipated increased capacity to reduce
the time individuals with disability wait for the allocation of a delegated officer due to the flow-on impacts of increased funding in
the 2018-19 Budget'.

The office told us that the delay in allocating orders in previous years is due to several factors, including significant uptake of the
Victorian Government's early retirement packages in 2022 and 2023 as well as the ongoing impacts of the COVID-19 pandemic.
This figure excludes cases where the Public Advocate was reappointed. This is because these orders are typically allocated
immediately to the same guardian that previously managed the case.

Source: VAGO, based on data from the BP3 and the office between 1 July 2018 to 20 February 2024.

It is important for the office to allocate cases to guardians within its target timeframe.

While the office has guardians that can make decisions for people on the waitlist, it is important
for guardians to build trust with a represented person and find out their will and preferences.

When the office receives an order, it puts it on a waitlist until it can allocate the order to a
guardian. We discuss the allocation process further in Section 2.

If a represented person needs to have an urgent decision made for them, the office's intake team
has guardians who can step in.

Intake guardians typically make decisions that are not irrevocable. For example, they would not
independently consent to move a person to a permanent aged care facility.

The office told us that its intake team also advocates for people on the waitlist and seeks a
person's will and preferences when it has capacity.

For example, it may advocate for the person to transition to a less-restrictive option than
guardianship, such as supported decision-making, where appropriate. But this is not always
possible when there are many cases on the office's waitlist.

As the table below shows, the office has several initiatives to improve its engagement with clients
and is currently trialling a new structure in its intake team. This is a positive change to help the
office contact represented people earlier.
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Before its pilot
initiative ...

the office's intake team,
which included guardians,
primarily responded to

people's urgent needs while

on the waitlist, unless they
had capacity to do
additional work, such as
finding out a person's will
and preferences

Guardianship and
investigation teams only
had VPS 5 level guardians,
investigators and team
leaders

the office had one waitlist,
which held all orders
waiting to be allocated to
all guardianship teams

the office's team leaders
monitored the waitlist
through a weekly meeting
using a manually updated
spreadsheet

But under the pilot initiative
the office has ...

increased its intake team's
resources so staff have more
capacity to start working on
orders and contact people
before they are allocated a
guardian

integrated officers at a VPS 4
level to some of its guardianship
and investigation teams to
provide administrative support

e its central team manage a
separate waitlist for orders
that will be allocated to staff
in this team. We discuss the
office's structure further in
Section 2.

e introduced support officers

to get information for orders

on the team's waitlist and
progress the order as
appropriate

introduced a new data

visualisation report for
guardianship orders

Which ...
is intended to:

e improve how the office engages with
people on the waitlist

e improve how it triages orders, such as
identifying where a guardianship order may
not be required

e flatten the distribution of work required at
the beginning of guardianship orders.
Initial staff reports have been positive but
further time is needed to assess the success of
this initiative.
has allowed guardians in these teams to engage
more quickly and frequently with represented
people.

e has successfully reduced the central team's
waitlist

e s intended to make it faster and smoother
for the office to transition clients from the
waitlist to a guardian.

has helped team leaders and the office's
executive team track and action orders on the
waitlist more effectively.

Note: All of the office's pilot programs started in 2023. VPS means Victorian Public Service.

Finding out a represented person's will and preferences

Understanding a Under the Act, a guardian must actively find out and enact a person's will and preferences as far as

person’s will and practicable when making decisions for them.

f
preferences The Act says that if a guardian cannot find

out a person'’s ... Then they must ...

will and preferences find out what they are likely to be.

act in a manner that promotes the person's
personal and social wellbeing.

likely will and preferences
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Good communication and strong engagement with a represented person help the office:

e  build trust so the represented person feels comfortable sharing their will and preferences
about sensitive issues, such as who can contact them and where they should live

e understand a represented person's circumstances to inform the office's decisions
e respond to a represented person's needs throughout an order
e make sure it is enacting a person's up-to-date will and preferences.

But we found issues that limit the office's ability to communicate and engage well with clients. In
particular, the office did not:

e contact clients in line with its policies in 50 per cent of the cases we reviewed
e  physically meet with clients in line with its policies in all the cases we reviewed

e consistently document contact with the represented person and their will and preferences.

Lived experience  We consulted with people who had a guardian or investigation and asked them to share their
of a former feelings and experiences about guardianship. We also accepted submissions from the public about
client their lived experience.

VAGO acknowledges that the office was not able to respond to individual stories due to their
anonymous nature.

We did not independently verify the accuracy of information provided to us through these
consultations and submissions. And we did not verify if the expectations of the people we spoke to
are consistent with guardians' requirements.

The people we spoke to told us that the most important thing the office could do for them is to
listen. See Appendix D for the other stories we heard.

Figure 6: Lived experience of a represented person

Matthew* told us that at times, he felt his guardian was too busy to talk
to him and he had to help himself. He never met his guardian face to
face. But this may have been due to COVID-19 lockdowns.

Matthew told us about a situation where he said his guardian decided to remove him from
his accommodation. He had to ask to stay with a family member, despite having previous
altercations with another family member in that house.

Matthew was then put in refuge housing, which he said was not suitable for him and led him
to be asked to leave.

He told us, 'they* didn't listen to me, they didn’t hear where | was coming from. They just
thought they knew what was best, but they didn’t know me'.

He also said the guardian’s communication about decisions could have been better. 'They
didn’t tell me about the decisions they made, they just made them'.

When asked what would have changed if his guardian had listened to him, Matthew said it
would make him feel ‘human and wanted'.

He told us guardians should visit represented people to understand what they want and to
tell them how they can complain.

Note: *We changed the person's name and identifying details to protect their anonymity.
Source: VAGO.
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Contacting the
represented
person after
allocation

Visiting
represented
people

Documenting
contact with
represented
people

Once the office allocates an order to a guardian, the office requires the guardian to contact the
represented person within 10 days.

The office's staff told us that it may sometimes be appropriate for a guardian to contact another
person, such as a person's doctor, to find out more information before contacting the represented
person.

In 50 per cent of the cases we reviewed, the office did not contact the client within its 10-day
target.

We could not determine the average time it took the office to contact a represented person
between 2018 to 2023 because the office:

e inconsistently records interactions in its CMS
e does not have data validation and quality controls for its CMS.

This also limits the office's ability to oversee guardians' performance and monitor if they meet the
office's legislative requirements and policies.

Physical visits are important because they can help a guardian build trust with the person they are
representing, communicate with them more clearly and understand their will and preferences.

For the cases Of guardians did not physically meet with Even though this is

we reviewed ... the represented person ... required by ...
63% within 28 days of being allocated to a case the office's polices.
88% once a year for orders that lasted longer than the Standards.

one year

The office's data also shows that 25 per cent of represented people waited more than 6 months
for a guardian to physically visit them for the first time between 2018 and 2023. This result may be
impacted by the office's poor data quality.

The office told us that COVID-19 restrictions impacted its ability to visit clients during 2020 and
2021.

The office records a video call as the same "action’ as visiting a client face to face in its CMS. So it is
difficult to quantify the pandemic's impact on guardians visiting clients.

Guardians should document their contact, including visits and phone calls, with represented
people in the office's CMS. But we found gaps in this documentation.

Figure 7 shows an example of how these gaps reduce visibility over guardians' contact with clients
and how they make decisions.
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Figure 7: Case study: Gaps in documenting contact with a represented person

In one case we reviewed, a guardian made a decision about a
represented person's accommodation more than one year after their last
documented contact with them.

In this case, VCAT appointed the Public Advocate to make a decision about a person's
accommodation. But the first documented contact with the represented person was 8 months
after the office allocated the order to a guardian.

The guardian made a decision about the represented person's accommodation more than
one year after their last documented contact with them.

In the case file, the guardian noted that this decision was in line with the represented person's
wishes from 'some time ago'. However, there was not any documentation to show that the
guardian contacted the person before making the decision to make sure this is still what they
wanted.

This lack of documentation means it is not possible to know if the guardian made this
decision in line with the represented person's current will and preferences.

Source: VAGO, based on case files from the office.

Documenting a It can take some time for a guardian to find out a represented person's will and preferences, which

represented can change over time.
person's will and

preferences For example, some represented people have different communication styles or abilities. When they

are not with someone who knows them, it may be difficult for a guardian to understand what the
person wants.

The office may need to consider a represented person's background, previous preferences and the
views of people close to them to understand their will and preferences, while managing other
cases as well.

Despite these complex circumstances, we found that the office:

e adequately documented the represented person's will and preferences in 76 per cent of the
cases we looked at

e partly documented them in a further 24 per cent of cases (for example, the guardian
documented a person's will and preferences, but did not update or check them for over a
year).

The office's CMS has a specific field to record a person's will and preferences. But we found that

guardians did not always use it.

Given guardianship case files can have thousands of recorded emails, phone calls and other
documentation over the life of an order, staff could improve transparency and efficiency by using
the right fields to record information.

We also found that guardians did not document how they determined a person's will and
preferences in 33 per cent of cases we reviewed. For example, documenting that the person told
the guardian their preferences when they visited them.
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Represented people's human rights

Overview The Charter outlines 20 human rights that all people have.

As a public authority, the office must 'give proper consideration' to a person's human rights when
it makes decisions on their behalf and act compatibly with those rights.

The office's policies and staff training about human rights are strong. It also requires staff to
document their consideration of human rights. But we found guardians did not do this in most
cases we reviewed.

Guardians must consider the risk of harm to a represented person when they decide if they can
enact their will and preferences.

The office can improve its guidance for guardians to help them make these difficult decisions.

The office's There are some situations where a public authority's obligations under the Charter do not apply.

obligations For example, if a public authority could not reasonably have acted differently or needed to make a

particular decision in line with another law.

The nature of guardianship means that guardians must sometimes limit a represented person's
rights, including their right to choose where they want to live or travel.

The Charter allows this, but only so far as can be demonstrably justified. Delays in allocating or
revoking a case may mean that a person is under a guardianship order for longer than required,
which could impact people's rights under the Charter and the Convention on the Rights of Persons
with Disabilities.

Convention on the Rights of Persons with Disabilities

Article 12 of the Convention on the Rights of Persons with Disabilities sets out the right of people with
disability to legal capacity, or the right to act and make decisions and have those decisions legally
recognised.

The Australian Government's interpretive declaration on Article 12 allows for fully supported or substituted
decision-making arrangements only where such arrangements are necessary, as a last resort and subject to
safeguards.

One of the convention's safeguards is that measures relating to the exercise of legal capacity of persons with
disability apply for the shortest time possible.

The office’s The office regularly provides training to guardians on the Charter and how it impacts their work. It
training and also has policies that require guardians to consider a represented person's human rights.
policies

These are positive measures that help guardians meet their legal obligations.

Documenting It is important for a guardian to document how they considered a represented person's human

consideration of  rights when they make a decision because:

human rights
J e it helps the office make sure guardians act in line with the Charter

e it makes a guardian's decision-making process more transparent, which is important if
someone requests the office to review a guardian's decision.

However, we found that in 82 per cent of cases we reviewed where a guardian made a decision
that was not in line with the represented person's will and preferences, the guardian did not
appropriately document how they considered the person's human rights.
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Dignity of risk ~ People with disability have the right to what the Australian Government's National Standards for
Disability Services calls the 'dignity of risk'. This means that a person has the right to choose to
take some risks in their life.

A guardian can only override a person's will and preferences if there is a risk of serious harm. The
Act does not define serious harm and there is a risk that individuals may interpret this differently.

The office's risk management framework says it has a low to moderate risk appetite. It provides
training and guidance to guardians about how to consider the risk of serious harm to represented
people, such as the risk of death or severe physical injury resulting from a decision.

But this guidance does not cover how guardians should balance the risk of non-life-threatening
harm with a person's rights.

Guardians must exercise professional judgement to determine when the risk of harm overrides a
person's will and preferences or human rights, such as freedom of movement.

Figure 8 shows an example of the type of complex decisions guardians need to make for
represented people.

Figure 8: Case study: Balancing risk and rights in challenging circumstances

In one case we reviewed, VCAT appointed the Public Advocate to make
decisions for a represented person about their accommodation, access
to services and healthcare.

The represented person often 'absconded'* from their accommodation to a different suburb.
They did so more than 10 times over 6 months.

The person's support coordinator told the guardian they thought the person wanted to
socialise with people from their cultural background in the area.

The person's guardian had concerns that the person may have been using illicit drugs when
they left their accommodation. They made an application to VCAT under section 45 of the Act
to enable an ambulance to transport the person back to their accommodation without their
consent.

The guardian told the person's accommodation manager to request an ambulance using
section 45 powers if they did not want to return home in the future.

In this case, the guardian had to balance the risk of harm to the person with their right to
freedom of movement.

Note: *The office used the term 'abscond' to describe the represented person leaving their accommodation in the case file.
Source: VAGO, based on case files from the office.

Represented people have different abilities, backgrounds and life circumstances that inform the
risks they face.

While each case may require different risk management strategies, the office could improve its
guidance for guardians to help them make these difficult decisions.
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Making decisions for represented people

The importance
of good

decision-making °

Considering
risks and
options

Enacting a
represented
person's will and
preferences

VCAT appoints a guardian to make specific decisions about a represented person, such as:
where they live

e the services they can access

e who can contact them

e their healthcare.

To make a good decision, the guardian must consider:

e what options are available for the person

e any risks to the person

e what the person wants (or their will and preferences)
e the views of any significant people in their life

e the timing of their decision.

After considering these factors, the guardian must make their decision and tell the represented
person what they have decided.

The Standards say that guardians should consider options and risks associated with a decision.

The office's policies require guardians to consider the risks associated with their decisions. But they
do not require guardians to consider all reasonable options that may be available.

We found that guardians did document how they considered both the risks and options
associated with their decisions in 86 per cent of cases we reviewed.

This suggests that guardians regularly consider different options and the potential impacts of their
decisions to ensure they are achieving a good outcome for a represented people.

But the office could clarify its guidance to guardians to ensure:
e thisis consistent practice across the office

e guardians are confident in balancing risks with a person's will, preferences and human rights.

As Figure 9 shows, in all but one case we reviewed, guardians made decisions that either:
enacted the represented person's will and preferences

e did not enact the person's will and preferences but appropriately justified why. For example, a
guardian can decide to override a person's will and preferences if enacting them would cause
the person serious harm.

It is important that guardians document their rationale for not enacting a person's will and
preferences to demonstrate that their decision meets the Act's requirements.
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Figure 9: Our analysis of whether the office's decisions enacted a person's will and preferences in
30 cases we reviewed

We reviewed:
30 cases

Applicable cases: Not applicable cases*:

2 7

The office enacted The office did not enact

will and preferences: will and preferences:

11 12

Appropriate rationale:

11

No rationale:

1

Note: *Our testing was not applicable for these 7 cases. For example, some cases did not have any documented decisions.
Source: VAGO, based on case files from the office.

Making timely ~ Guardians can only make decisions when there are suitable options available.

decisions . . - . .
For example, when a guardian decides where a represented person will live, their accommodation

options may be limited by:

e the low level of available rental properties in Victoria

e demand for NDIS-approved specialist disability accommodation
e funding available to the represented person.

We assessed a selection of guardianship cases to see if the office made decisions in a timely way.
As part of this review, we considered if guardians had documented any issues with identifying
suitable options for the represented person.

We found that the office did not make timely decisions for 31 per cent of the cases we reviewed.

Telling the The office's policies require guardians to visit represented people before they make a decision on
represented their behalf. This is in line with the Standards' requirements. There are some cases where it may
person abouta  not be practical for the office to contact the represented person due to their disability or

decision circumstances.

In 52 per cent of the cases we reviewed the office did not contact the represented person before
making a decision on their behalf.
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It is important the office talks to the people it represents about decisions to ensure:
e itis considering a person's current will and preferences

e the person knows the outcome of the decision.

Revoking guardianship orders

Revoking orders Guardianship orders are intended to remain in place for as long as required to make necessary

in a timely way

When orders
should be
revoked

Why some
revocations are
delayed

decisions for represented people.
The length of an order depends on the type of order VCAT makes.

Sometimes, a person does not need a guardian anymore but still has time remaining on their
order. In these cases, it is important that the office gathers evidence that the person no longer
needs the order and submits this evidence to VCAT so it can revoke the order.

VCAT can specify how long a guardianship order will last when it makes the order.

A guardianship order

can be ... Which means ...

self-revoking the order automatically ends at a specified date, usually one year after
it starts.

not self-revoking the order will remain in place until VCAT assesses the order.

In some cases, a represented person may no longer need a guardian but their guardianship order
may not be due to end for some time. This could be because the:

e guardian finished making all the necessary decisions
e person's circumstances changed and no further decisions are needed.

In these circumstances, guardians must gather evidence that shows the person no longer needs an
order and apply for VCAT to revoke it.

In testimony provided to the Australian Royal Commission into Violence, Neglect, Abuse and
Exploitation of People with Disability, the Victorian Public Advocate noted that guardians may not
prioritise gathering this evidence due to their high workloads and competing demands.

For a guardianship order to be revoked, staff at the office may also need to do significant work to
make sure the person will have supports in place to safeguard and promote their rights once the
guardianship order ends.

This can contribute to delays in revoking orders, which means that a represented person may be
under a guardianship order for longer than required.

The office does not consistently collect data to quantify the delays caused by these circumstances.

Delays at VCAT can also impact reassessment hearings. As of February 2024, the office had
57 orders that were overdue for a VCAT reassessment. These orders were an average of 96.6 days
overdue.

VCAT has a process to automatically revoke orders that the office recommends should be revoked.
Under this process, VCAT makes an order (without a hearing) that explains that the guardianship
order will automatically self-revoke after a 2-week period, as long as a person with a direct interest
or party does not object. If someone objects to the order being revoked, the matter will be heard
at a reassessment hearing.
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It is important for the office to take proactive steps to revoke orders when they are no longer
needed. Doing so promotes represented people's human rights and improves the office's capacity
to manage new orders.

Handling complaints

Transparent and

Complaints can give an organisation valuable information about their clients' experience and gaps

timely complaint jn their performance.

handling

Encouraging

It is important that the office:
e encourages complaints from clients
e manages complaints fairly and within its target timeframes

e uses complaints to improve its processes.

The office's policies meet most of the Victorian Ombudsman's guidance on better-practice

complaints complaint management.
But the office could do more to encourage complaints from clients.
For example, at the beginning of a guardianship order the office does not tell a represented
person:
e that they are allowed to make a complaint
e how to make a complaint.
As a result, represented people may not understand the office's complaint process and how to use
it if they have an issue they need addressed.
This limits the office's ability to identify and fix any systemic issues.
Managing We reviewed 20 complaints from 2018 to 2023 to assess how the office manages them. For all the
complaints complaints we looked at, the office assigned a separate officer to the one involved in the
complaint to review it, which is good practice.
But the office can improve other aspects of how it manages complaints.
The office ... However, it ...
assigned a separate person to review each of the has not provided training to staff on managing complaints
complaints we reviewed, which helps the office since before 2018.
make sure it handles complaints fairly and This increases the risk that staff may not manage complaints
independently. consistently or in line with the office's policies.
handled complaints in line with its own target did not clearly communicate the outcome of the complaint
timeframes in 72% of cases we reviewed.* in 39% of the cases we reviewed.

Of the remaining 61% of complaint cases where the office
did communicate the outcome, the office did not tell 36% of
complainants how to appeal their cases.

*The office aims to resolve routine complaints within 10 days, moderately complex complaints within 30 days, and multiple or complex complaints within

90 days.
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Using The office can improve its training for staff, timeliness and communication with complainants to

complaints to make sure it handles complaints consistently and in line with better-practice guidance.
improve . . . .
prc?cesses The office could also do more to learn from complaints and use them to improve its processes.
The office reviews complaints in a quarterly meeting to discuss its services and potential

improvements.

But the office does not look at complaint trends over time or document if it analyses complaints to
assess if issues are systemic.

The office can also improve its guidance to staff on what complaints they need to escalate to the
executive team.
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Managing and overseeing
resources

The Office of the Public Advocate does not fully understand the time, costs and amount of
work it needs to deliver its services. This limits its ability to strategically plan and allocate its

resources.

The office can also improve how it manages and monitors its services to make sure it
protects and promotes the rights and interests of its clients.

Financial and organisational planning

Why strong
organisational
planning is
important

All organisations and government agencies, including the office, operate within resource
constraints. So the office must plan how it uses its resources to deliver its objectives.

To do this, the office must understand:
e what services it needs to deliver
e what resources it needs to do this, including the number of people, type of skills and funding.

We found that the office has a strong strategic plan that sets out its objectives. It also has a good
understanding of the services it needs to deliver.

But we found it does not have a good understanding of the time, cost and amount of work it takes
to deliver these services.

These issues compromise the office's ability to:
e determine what resources it needs in the future
e plan its workforce to meet these needs.

The office relies on lapsing funding to deliver its guardianship and investigation services. It told us
that the uncertainty in its funding affects its ability to plan for the future.

However, the office should still plan and manage its resources within its existing resource
constraints.
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The office's The office receives an appropriation each year via the department's output for advocacy, human
funding sources  rights and victim support. This includes base funding and lapsing funding for specific programs or
projects.

The office also gets a small amount of its funding from other agencies, including the Department
of Health and the Department of Families, Fairness and Housing, to deliver specific projects and
services.

The office must make a business case to the Victorian Government for extensions to lapsing
funding. It must make requests for additional funding requests through the relevant department.

Base and lapsing funding

Base funding is ongoing funding that the Victorian Government allocates to the office each year. The
government indexes this funding to account for inflation.

Lapsing funding is funding that the government provides for a specific, time-limited period.

Funding for The office received $18.7 million of funding in 2022-23.
investigation
and

guardianship The office used the rest of its funding for other services, such as its Community Visitors Program.

In 2022-23, $12.4 million of the office's funding was for its guardianship and investigation services.

services As Figure 10 shows, a proportion of the office's funding is either lapsing or from other sources.

Figure 10: The office's funding for guardianship and investigation services between 2018-19 and 2022-23

Million ($)
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2018-19 2019-20 2020-21 2021-22 2022-23
m Base funding (%)  Lapsing funding (%) mm Other funding (%) = (RHS) Total ($)

Note: Other funding is the office's funding for the guardianship in hospitals and health service guardianship projects. This funding is administered with a
memorandum of understanding with the Department of Health. The Department of Health determines this funding each year. RHS refers to the right-hand
side axis.

Source: VAGO, based on data from the office.

Funding impacts In total, $4.5 million of the office's guardianship and investigations funding in 2022-23 was lapsing

funding. This was out of a total of $12.4 million funding for these programs.

Typically, lapsing funding is for specific, time-limited projects. The office has received lapsing
funding for at least the last 5 years (between 2018-19 and 2022-23).

In 2022-23, 36.4 per cent of the office's funding for its guardianship and investigation services was
lapsing. This included funding to extend 14 guardianship and investigation staff positions.
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Strategic
planning

Understanding
the components
of its service
delivery

The office relies on this funding to deliver its guardianship and investigation services. It told us that

this:

e limits its ability to plan its services in the long term because it is uncertain about its future
funding

e has contributed to turnover in these programs.

However, the office should still plan and manage its resources within its existing resource
constraints.

The office released its Strategic Directions 2023-2026 in July 2023.

Program plans support the strategic directions. The plans outline the office's priorities and the
actions it plans to take.

The office’s plan for its ... Includes actions such as...
guardianship program e engaging with a client earlier to understand their will and
preferences

e understanding the program's training needs

e identifying mandatory fields in the CMS and making sure
staff consistently enter data.

advice and response division, e  reviewing risk matrices to better assess and capture client
which includes its risks
investigation and intake

e applying learning from its pilot initiatives to inform future
teams

practices.

One of the office's strategic priorities is to make sure that its budget and resources reflect its role
and functions.

To do this effectively, the office needs to clearly understand the different components that
contribute to the delivery of its guardianship and investigation services.

The office does not control the number of VCAT referrals it gets and the volume of work this
generates.

However, the number of guardianship and investigation orders from VCAT was stable between
2018-19 and 2022-23. The office monitors and reports this data.

While the total number of cases has remained stable, some cases are more complex than others.
We found gaps in the office's understanding of the components that contribute to the delivery of
its guardianship and investigation services.
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We found gaps in the office's
understanding of ...

how long it takes for staff to action
and complete an order

how much it costs to action and
complete an order

how much work it takes to deliver its
services

the complexity of its services

future demand for its services

the number of staff it needs to
deliver its services

Because ...

it does not track how long it takes to deliver services at an order level.

e it does not monitor or report on the cost to deliver its services at an
order level

o staff regularly used incorrect cost codes until mid-2023. This limits the
office's ability to track costs of its services.

data entry issues make it difficult to determine how many decisions and
actions are needed to deliver its services. We talk about this in more detail
below.

e it does not always use its complexity tool to assess guardianship
orders

e it does not have a complexity tool to assess its investigation orders.
it has not modelled future demand.

it has not determined the appropriate caseload for staff to operate
effectively and efficiently.

The office told us this is complex due to WorkSafe Victoria's cap on
guardian caseloads.

This means that the office does not have the right information to:

e identify the resources it needs to deliver its services

e plan and implement a workforce model to effectively delivers its services.

The office's workforce

Having the right It is important that the office has the right staff skills, capabilities, behaviour and experience to

workforce
resources to
deliver services

deliver its services effectively.

Since 2022, the office has had higher staff turnover than in previous years. This is because 15 staff

from its guardianship and investigation programs accepted the Victorian Government's early

retirement packages.

The department must approve the office's recruitment at several stages. The office told us that this
leads to delays in filling vacant positions.

The office revised its staff supervision process in 2023. This is a positive step that should help the
office to consistently review staff performance.

But we found gaps in the office's staff training and supervision process before it introduced its
new process. These issues limit the office's ability to:

e identify and address gaps in skills or knowledge across its programs

e determine if it needs additional, or a different mix of, resources to deliver its services.
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Staff data

The office's
turnover

Most of the office's expenses are staffing costs. As Figure 11 shows, the office had 51.6 full-time-
equivalent (FTE) staff in its guardianship and investigation teams in 2022-23. This includes:

e team leaders

e support officers

e guardians

e investigators.

Figure 11: Number of FTE staff in the office's guardianship and investigation teams between 2018-19
and 2022-23
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Source: VAGO, based on data from the office.

The office's guardianship and investigation programs had high staff turnover in 2022-23.
In 2022-23:

e 25 new staff started

e 17 staff departed.

Over 40 per cent of positions in the guardianship and investigation programs are fixed-term
positions.

The office told us that this, as well as staff take-up of the government's early retirement packages
in 2022 and 2023, has contributed to higher turnover.
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Figure 12: Staff departures and commencements in the office's guardianship and investigation program between 2018-19
and 2022-23
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Note: Numbers in the graph detail total commencements and departures.
Source: VAGO, based on data from the department.

The impact of ~ The office told us that it takes between 6 to 12 months for new guardians to carry similar
staff turnover caseloads to other staff. This may contribute to workload pressure and delays in allocating orders.

High turnover can also lead to higher staff recruitment and training costs. However, turnover can
bring opportunities for:

e existing staff to develop through promotions and acting arrangements

o the office to recruit new staff with different skills and experiences.

Recruiting staff It is important for the office to recruit staff as efficiently as possible to minimise the impact of
to fill vacant vacancies.

ositions .
P As the office is a business unit of the department, it cannot independently recruit staff. It must also

follow the department's recruitment policies and processes.

Figure 13 shows which recruitment steps the office can complete independently.
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Figure 13: Recruitment steps the office can and cannot complete independently

Can the office independently
Recruitment step complete this step?

Advertise for vacancies

Advertise externally if advertising on the Jobs and Skills Exchange has
been unsuccessful

Fill internal temporary vacancies of up to 6 months without advertising v
(temporary assignment)

Fill internal temporary vacancies for more than 6 months (higher duties X
assignment or fixed-term contract)

Appoint the next-ranked candidate in a competitive recruitment process X

Make a job offer to a staff member for non-executive positions v

Source: VAGO, based on information from the department.

As Figure 13 shows, the office needs the department's approval for all key steps in the recruitment
process except filling temporary vacancies and making job offers.
The office told us this contributes to delays in recruiting staff because:

e its staff in these programs require specialist skills that may not always be available within the
public service

e it needs the department's approval to recruit outside the public service.

As Figure 14 shows, it took the office an average of 198 days to recruit new guardianship and
investigation program employees in 2022-23.

Due to gaps in the department's data, we could not assess how long it took the department to
approve the office's recruitment.

Figure 14: Average number of days to recruit for roles in the office's guardianship and investigations
programs
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Note: This graph shows the days between a request being entered into the department's reruitment system and when that request
was marked as filled in the system.
Source: VAGO, based on data from the department.
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Understanding
of staff
capabilities

The office has not mapped its workforce's capabilities, skills and training needs. This may limit its
ability to:

e understand the skills staff need to deliver its services
e make sure its training meets staff needs and job requirements.

The office delivers formal training to its staff that covers key aspects of its services. But there are
gaps in this training. For example:

The office's formal training covers ... But does not cover ...

its legislative requirements under the Act  the Standards, which include guidance and
and the Charter principles for providing best-practice public
guardianship.

internal requirements and guidance for staff. For
example, guidance on how to manage and action an
order.

e supporting people with disability how to manage and resolve complaints.

e how to navigate the NDIS support
that represented people need

The office does not consistently document the training sessions it has run and which staff have
attended.

In addition to formal training, staff do on-the-job training and supervision sessions with their team
leader.

In supervision sessions, team leaders may identify areas where staff can grow their capabilities. But
the content and frequency of these sessions varies between teams.

Gaps and inconsistencies in the office's training, documentation and supervision sessions limit its
ability to:

e monitor staff capabilities
e identify and address gaps in skills or knowledge
e make sure that staff have the support and skills to effectively do their jobs.

The office introduced a new supervision process in 2023. This is a positive development that
should help to standardise supervision sessions.

Systems and ways of working

Why effective
systems are
important

The office must have appropriate systems and processes that enable it to govern and support staff
to deliver its services. For example:

e technology, including its CMS
e processes, such as its process for allocating orders.

As we discuss in Section 1, the office introduced support officers to its guardianship and
investigation programs in 2023.

This is a positive development because these staff help reduce guardian and investigator
workloads.

But we found issues in the office's key systems and processes.
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We found ... Which ...

staff do not use the office's CMS consistently  can reduce their efficiency and the office's ability
to oversee their performance.

the office has not determined the ideal e may contribute to workload issues and
caseload for staff to operate effectively stress

e increases the risk of poor case handling.

the office does not consistently use its may make its allocation process less effective.
complexity tool to assess orders

The office's CMS The office's CMS stores important information about its clients, including:

Data collection
and reporting

Allocating
orders

e details about an order, such as the decision/s that need to be made

e aclient's will and preferences

e information on a client's situation, including any issues

e decisions made about a client, including why each decision was made

e emails, documents and actions related to an order.

The CMS is crucial to the office's delivery of its guardianship and investigation services.

It is important that the CMS has high-quality data and enables staff to work efficiently and
effectively.

However, we found that staff do not use the system consistently.

During our file review we observed:

e information, documents and emails duplicated throughout a client's case file
e inconsistent information in a client's case file

e information missing from a client's case file.

Multiple reviews of the office's CMS have found similar issues. The office obtained a quote to
implement recommended changes from these reviews. But it has not engaged a supplier to
address the recommendations yet. The office told us it does not have a dedicated budget to
update its CMS.

This means the CMS does not give staff quick and easy access to the information they need to
deliver the office's services. It also limits the office's ability to monitor and report on its
performance.

Figure 15 shows the office's process for allocating guardianship and investigation orders to staff.
It is important for the office to use its resources effectively. To do this, it needs to:
e identify and prioritise allocating high-risk orders

o allocate orders based on the skills, experience and capacity of its staff.
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Figure 15: Process to allocate new guardianship and investigation orders

The office receives The intake team
a guardianship assigns a risk rating The team leader
order from VCAT for the order allocates the order
Orderis placed The relevant to a staff member
on a waitlistand team accepts 1N their team
monitored by the the order when
intake team it has capacity
The office receives  Order is placed The team leader  The team leader
an investigation on awaitlistand  assigns a risk allocates the order
order fromVCAT ~ monitored by the ratingfor the to a staff member
investigations order in their team
team leader

Note: Guardianship reappointments do not follow this process. Reappointments are allocated to the same guardian.
Source: VAGO, based on information from the office.

Assessing risk  As Figure 15 shows, the intake team and investigations team leaders assess the risk of orders. This
information is used to prioritise and allocate higher-risk orders.

However, as Figure 16 shows, some orders received between 2018-19 and 2022-23 did not have a
risk rating.

Risk rating

The office bases risk ratings on the risks a person may face without having a guardian. Risks can include
life-threatening medical conditions or injuries due to abuse or neglect.

Figure 16: Risk ratings for orders the office received from 2018-19 to 2022-23

1.5%

Investigation order 42.3%

0.8%

1.6%

Guardianship order 55.6%

3.3%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Hlow ®Medium ®High ®Extremely high B Followup ™ No rating

Note: This analysis excludes guardianship reappointments because these orders are not risk rated.
Source: VAGO, based on data from the office.
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This may reduce the office's ability to identify and immediately action all high-risk cases.

Allocating As Figure 17 shows, the office has 5 regional and specialist guardianship teams, an intake team
orders to teams  and an investigation team.

Figure 17: The office's guardianship and investigation structure

- f;—gac_)n At

&/ 258

Advocacy and guardianship Advice and response
Southern Intake
Hospital West Central and NDIS and Investigation
Gisppsland response

Note: The advice and response team also includes the medical decision treatment team and the advice and education team. For simplicity, these teams are
not shown here.
Source: VAGO, based on information from the office.

As we discuss in Section 1, the intake team monitors orders before they are allocated.
The region-based team structure allows staff to:

e visit clients near their workplace and in groups

e build an in-depth understanding of the services in a particular area.

However, this structure may not allow the office to allocate orders in a timely way because teams
will only accept orders when they have capacity.

As Figure 18 shows, certain teams have larger waitlists. This is because there are different levels of
demand, capacity and experience in each team.

This means orders may be on the waitlist while staff in other teams have capacity to take new
orders.

Figure 18: Waitlisted guardianship orders at 30 June 2023

Team High risk Medium risk Low risk No risk rating Total
Central 3 4 9 1 17
Hospital 1 4 3 0 8
NDIS 0 0 0 0 0
Southern and 1 9 13 0 23
Gippsland

West 1 9 14 0 24
Total 6 26 39 1 72

Source: VAGO, based on data from the office.
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Understanding
staff capacity

The office sets caseload targets for its staff.

But this is not based on an analysis of complexity or the optimal caseload for staff to operate
efficiently and effectively.

As Figure 19 shows, we found staff who:
e held over 25 orders on 30 June 2023
e worked on over 100 orders in 2022-23.

Figure 19: Staff caseloads and orders worked on

Order

Guardianship

Investigation

Staff caseloads (as at 30 June 2023) Number of orders staff worked on during 2022-23*
Median Maximum Median Maximum
21 cases 30 cases 67 156
11 cases 17 cases 52 68

Note: *Including staff who worked on an order in any capacity. For example, a staff member who uploads a document for that order in the CMS.
Guardianship analysis only includes guardians. Investigation analysis only includes investigators and team leaders. We excluded staff who worked less than
one month. Where staff were part-time or only worked for part of the financial year, we multiplied the caseloads and orders to get an FTE caseload.
Source: VAGO, based on data from the office.

Assessing
complexity

We also found some staff with a high number of complex cases.

For example, on 30 June 2023, one guardian held 30 per cent of the office's active,
high-complexity orders.

But the office does not know:
e the optimal number of orders staff should hold
e the appropriate mix of staff to hold different types of cases.

This means there is a risk that staff hold too many cases and/or too many complex cases to
effectively manage.

This may contribute to workload issues and stress.

For example, 82 per cent of the office's staff who completed the 2023 People Matter Survey
reported work-related stress. Of these staff, 62 per cent of staff reported stress from their
workload.

It also increases the risk of poor case handling. Some staff may not have enough time to work on
their cases. This can affect the timeliness of decisions and communication with clients.

The office introduced a complexity tool for its guardianship program in 2020. This tool is separate
to the risk rating.

There is no tool to measure the complexity of its investigation orders.
The office uses the tool to:

e identify and measure the complexity of an order

e ensure staff have an appropriate mix of orders.

Excluding orders for the hospital team, the complexity tool is not used to triage orders and is used
after allocation to a guardian.

While team leaders consider complexity and staff experience when allocating an order, this:
e is not based on a formal assessment of complexity
e can vary between team leaders.

This means there is a risk that team leaders do not always consistently allocate orders to staff
based on the order's complexity and staff skills and experience.
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Streamlining
efficiencies

Workload
impact of
revoking orders

As Figure 20 shows, 54.3 per cent of allocated guardianship orders as at 30 June 2023 had no
complexity rating.

Figure 20: Complexity ratings of allocated guardianship orders at 30 June 2023

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

H High ™ Medium ®Llow ™ No complexity rating

Note: Some orders have multiple complexity ratings. For this graph, we have assigned these to the higher complexity rating.
Source: VAGO, based on data from the office.

This limits the office's ability to:
e understand the complexity of its services and how it changes over time
e identify if staff have an appropriate mix of orders

e understand if it needs more resources, and use this information to inform its Budget bids.

A 2021 review recommended that the office introduce tiered staffing levels in its guardianship and
investigation programs.

The aim of this recommendation was to assist with administrative tasks, give staff a career pathway
and support guardians and investigators to focus on the work they are delegated to do.

To address this recommendation, the office introduced guardianship support officers and
investigation support officers.

Introducing these officers is a positive development. These staff provide support to reduce
guardians' and investigators' workloads.

For more information on this pilot initiative, see Section 1.

When an order is revoked in a timely way, the office has more resources available to manage other
orders and delegate new orders from its waitlist.

As we discuss in Section 1, delays mean that orders may not be revoked as quickly as they could
be. The office monitors these orders until they are revoked by VCAT.

Improving the timeliness of reassessments will reduce the office's work in monitoring orders that
can be revoked.
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How the office oversees its services

The importance
of strong
oversight

Staff supervision
sessions

Performance
measures

Analysis of the
office's
performance
measures

Overseeing how staff deliver its services helps the office make sure its policies and strategies are
working as intended.

It also helps the office to identify key risks to its operations and mitigate these where necessary. To
monitor its performance the office uses:

e one-on-one supervision sessions between team leaders and their staff
e performance measures.

The office recently improved its supervision process in 2023 to standardise its approach to
supervision sessions.

The office uses 2 BP3 performance measures to oversee its guardianship and investigation
programs. It also uses them internally to monitor its performance.

But we found that these measures do not provide a complete understanding of the office's
performance. Changing the measures would help the office get a better understanding of its
performance.

The office's policies require team leaders to have monthly supervision sessions with their staff. In
these sessions, staff and team leaders talk about:

e case and practice issues

e workload issues

e decisions that need team-leader approval.

Team leaders can also use the sessions to review and audit cases.
Supervision sessions help the office:

e support its staff

e understand the quality and timeliness of its services.

But staff told us that the content and frequency of supervision sessions is inconsistent and varies
between teams.

This means the office may miss case and workload issues and opportunities for improvements.

The office introduced a new supervision process in 2023. This is a positive development that
should standardise supervision sessions.

The office uses the following 2 performance measures to oversee its guardianship and
investigation programs:

e the number of new guardianship and investigation orders actioned by the office
e the average number of days a guardianship or investigation order is held on a waitlist prior to
allocation.

The office uses these performance measures for both internal reporting and reporting for the
government's BP3.

The Department of Treasury and Finance's Resource Management Framework outlines
requirements and guidance for BP3 performance measures.

We analysed the office's performance against this framework. We found that the office does not
have a complete and meaningful mix of performance measures to oversee its services.
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The office's BP3 performance measures do not assess how:
o effective its services are (including the quality of its services)
o efficient its services are.

These performance measures are part of the department's advocacy, human rights and victim
support BP3 output. While the requirement to have a mix of performance measures is at the
output level, we assessed the office's measures against these overall requirements to determine if
they give the office a clear understanding of its performance.

The office's results against these measures are not solely attributed to the office's performance
because they are affected by the number of orders VCAT makes.

The Resource Management Framework does not require performance measures to be solely
attributable to an organisation's performance.

But using these measures may not give a full understanding of how well the office is delivering its
guardianship and investigation services.

Impact of poor  Poor oversight over its guardianship and investigation services means that the office might not
oversight effectively know if it is:

e complying with its own policies and requirements under the Act, the Standards and the
Charter

e achieving its expected outcomes and performance targets.
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Appendix A:

Submissions and comments

We have consulted with the Office of the Public Advocate, the Department of Justice and
Community Safety, and the Victorian Civil and Administrative Tribunal, and we considered
their views when reaching our audit conclusions. As required by the Audit Act 1994, we

gave a draft copy of this report, or relevant extracts, to those agencies and asked for their

submissions and comments.

Responsibility for the accuracy, fairness and balance of those comments rests solely with

the agency head.

Responses received

Agency
Office of the Public Advocate
Department of Justice and Community Safety

Victorian Civil and Administrative Tribunal
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Response provided by the Public Advocate, Office of the Public Advocate

@/ Office of the Public Advocate : i

10 May 2024

Mr Andrew Greaves
Auditor-General

Victorian Auditor-General's Office
Melbourne VIC 3000

Dear Mr Greaves,

Thank you for the opportunity to respond to the report on Guardianship and decision-making for vulnerable
adults.

OPA's vision is for a just and inclusive society that respects and promotes the dignity and human rights of all
people. OPA's purpose is to promote and protect the rights and interests of people with disability, and work
to eliminate abuse, neglect and exploitation.

The report recognises the complex and challenging environment in which OPA delivers vital guardianship
and investigation services to thousands of Victorians with disability each year. | am pleased the report
acknowledges positive findings, including highlighting several initiatives already underway to improve OPA’s
engagement with represented persons.

OPA accepts ten recommendations in full and three recommendations in principle, noting that some
recommendations require the commitment of additional resources and support from the Department of
Justice and Community Safety where those recommendations are to be delivered in concert.

The development of an action plan to address the recommendations has highlighted the need for additional
resources to ensure the recommendations are completed within a reasonable timeframe. The outcome of
the FY24/25 fiscal budget position is a decrease in funding for OPA and this will impact on service delivery.
As noted in the report, OPA is already under pressure to deliver on its statutory functions and is therefore
compromised in its ability to undertake the work required to support timely implementation of the action
plan.

Notwithstanding this, OPA is committed to improving our guardianship and investigation services to better
protect and promote the rights and interests of people with disabilities who engage with and rely on these
essential services.

Enclosed is a high-level action plan to address the recommendations in the report. OPA welcomes the
opportunity that this audit provides to inform the actions the office will take to make progress against the
proposed report’s key findings.

Yours sincerely,

Dr Colleen Pearce AM
Public Advocate

i 1, 204 Lygon St, Carlton VIC 3053 | DX: 210293 | Ph: 1300 309 337 | TTY: 1300 305612 | Fax: 1300 787 510 | publicadvocate.vic.gov.au
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Response provided by the Public Advocate, Office of the Public Advocate - continued
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Response provided by the Public Advocate, Office of the Public Advocate - continued
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Response provided by the Public Advocate, Office of the Public Advocate - continued
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Response provided by the Public Advocate, Office of the Public Advocate - continued
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Response provided by the Public Advocate, Office of the Public Advocate - continued
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Response provided by the Secretary, DJCS

Department of Justice and Community Safety

Secretary 121 Exhibition Street
Melbourne Victoria 3000
Telephone: (03) 9915 3759
www justice.vic.gov.au
DX: 210077

Our ref: 24047419

Mr Andrew Greaves
Auditor-General

Victorian Auditor-General’'s Office
Level 31/35 Collins Street
MELBOURNE VIC 3000

oy emit

Dear Mr Greaves

Thank you for your letter of 26 April 2024 and the opportunity to respond to the proposed
report for your audit on Guardianship and decision-making for vulnerable adults.

The department is committed to working collaboratively with key entities across the justice
system, such as the Office of the Public Advocate, to ensure legal policy reform is strategic,
relevant, holistic and people centred.

The department has reviewed the report and accepts the 3 recommendations directed jointly
to the department and the Office of the Public Advocate in full or in-principle. Please find
attached a copy of the department’s action plan. | am pleased to report that work is already
under way to address one of the recommendations: to give OPA greater independence in its
recruitment process and decisions.

If you have any questions or require further information, your office can contact
Julianne Brennan, Executive Director, Governance and Assurance, on_ or via
email

Yours sincerely

Kate Houghton PSM
Secretary

10/05/2024

Encl. DJCS letter to VAGO, DJCS action plan
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Response provided by the Secretary, DJCS - continued

DJCS action plan

Guardianship and decision-making for vulnerable adults

VAGO recommends Response | # | By:
that DJCS:
Revise their recruitment | Accept 7 | Consider options (and implement 30-Jun-24
process to give OPA preferred improvements) for giving
greater independence in OPA greater independence in its
its process and recruitment processes including
decisions. changes to the Secretary’s HR
delegations.
Work together to: Acceptin | 8a | Subject to funding and available 31-Dec-24
e model future demand principle resobLIlrces, provide supportg:nA
, . enabling services to assist to
for OPA's services model future demand for OPA’s
¢ evaluate the services.
resources, including
staff, funding and
technology OPA 8b | Subject to funding and available 31-Dec-24
needs to deliver its resources, provide support or
services. enabling services to assist OPA to
evaluate the resources, including
staff, cost and technology, OPA
needs to deliver its services.
Seek amendments to Acceptin | 9 | Work with OPA to review its 30-May-25
OPA’s performance principle performance measures as part of
measures in Budget the Budget Process. Where data is
Paper 3 to ensure it has available, the department will work
a meaningful mix of with OPA to introduce new
quantity, quality and measures, or revise existing
timeliness measures measures, to enhance compliance
that provide appropriate with the Resource Management
service coverage, Framework.
subject to available
data.

Page 1 of 1
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Response provided by the Executive Director, Governance and Legal, VCAT

V C A Victorian Civil &
Administrative Tribunal

15 May 2024

Mr Andrew Greaves
Auditor-General of Victoria
Victorian Auditor-General’s Office

Dear Mr Greaves

Guardianship and decision-making for vulnerable adults

The Victorian Civil and Administrative Tribunal (VCAT) is grateful for the opportunity to participate
in consultations on your audit of the Office of the Public Advocate’s (OPA) delivery of guardianship
and investigation services for vulnerable adults. VCAT is confident that the resulting report will
provide a strong foundation for improving OPA’s services as part of the guardianship system in
Victoria. VCAT is committed to improving outcomes for represented persons and values its strong
working relationship with OPA.

While the report’s scope is formally limited to the work of OPA, the report makes two findings in
relation to the impact of VCAT’s activity on OPA’s service delivery. These findings are in respect
of “Receiving orders from VCAT” and “Why some revocations are delayed”, respectively.

In relation to “receiving orders from VCAT”, VCAT acknowledges that there has been a delay in
sending orders and supporting documentation to OPA where they have been appointed as
guardian or to undertake an investigation. However, in circumstances where VCAT has made an
urgent order appointing OPA, processes are in place to ensure that such orders and supporting
material are sent to OPA within two business days (as opposed to the current average of 10 days
for other orders). In addition, VCAT provides a monthly report to OPA identifying orders where
OPA has been appointed to enable cross-referencing.

In relation to “Why some revocations are delayed”, the report correctly notes that VCAT has a
procedure in place to ensure that recommendations by OPA for revocation of an order are
actioned in a timely way. We note that the same procedure is open to other persons with a direct
interest or a party.

Yours sincerely

Stuart Moran
Executive Director, Governance and Legal
Victorian Civil and Administrative Tribunal

55 King St, Melbourne VIC 3000 1300 01 8228 vcat.vic.gov.au 1
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Appendix B:
Abbreviations, acronyms and

glossary

Abbreviations ~ We use the following abbreviations in this report:

Abbreviation

the Act Guardianship and Administration Act 2079

the Charter Charter of Human Rights and Responsibilities Act 2006 (Vic)

the department Department of Justice and Community Safety

the Standards National Standards of Public Guardianship

the office Office of the Public Advocate
Acronyms We use the following acronyms in this report:

Acronym

BP3 Budget Paper No. 3: Service Delivery

CMS client management system

FTE full-time equivalent

NDIS National Disability Insurance Scheme

VAGO Victorian Auditor-General's Office

VCAT Victorian Civil and Administrative Tribunal

VPS Victorian Public Service
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Glossary This glossary includes an explanation of the types of engagements we perform:

Term
Reasonable We achieve reasonable assurance by obtaining and verifying direct evidence from a
assurance variety of internal and external sources about an agency's performance. This enables us
to express an opinion or draw a conclusion against an audit objective with a high level
of assurance. We call these audit engagements.
See our assurance services fact sheet for more information.
Limited We obtain less assurance when we rely primarily on an agency’s representations and
assurance other evidence generated by that agency. However, we aim to have enough confidence

in our conclusion for it to be meaningful. We call these types of engagements assurance
reviews and typically express our opinions in negative terms. For example, that nothing
has come to our attention to indicate there is a problem.

See our assurance services fact sheet for more information.
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Appendix C:
Audit scope and method

Scope of this audit

Who we
examined

Our audit
objective

What we
examined

We examined the following agencies:

Agency Their key responsibilities

Office of the Public Plan and deliver guardianship and investigation services for adults with disability
Advocate who require the state to make decisions on their behalf

Department of Justice Manage most steps of the office's staff recruitment and monitor the office's

and Community Safety reporting against its BP3 performance measures

To determine whether the office provides guardianship and investigation services that promote
and protect the rights and interests of vulnerable adults.

We amended the objective published in our Annual Plan 2023-24 to focus on the office's
guardianship and investigation services.

We examined how the office:

e makes decisions for clients, including how it considers a person's will, preferences and human
rights

e provides consistent and timely guardianship and investigation services

e plans, delivers and oversees its services.
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Conducting this audit

Assessing
performance

Line of inquiry

Our methods
.
.
.
.

Does the office provide
guardianship and
investigation services:

e in line with
requirements under
the Guardianship and
Administration Act
20179 and relevant
standards

e inatimely manner

e with active client
engagement?

Does the office manage
feedback and complaints
about its services in line
with better-practice
guidance?

Does the office have
capacity and capability to
deliver guardianship and
investigation services that
promote the rights and
interests of vulnerable
adults?

Does the office measure,
report on and improve its
performance?

As part of the audit we:

To form our conclusion against our objective we used the used the following lines of inquiry and
associated evaluation criteria:

Criteria

1.1

1.2

1.3

1.4

2.1

2.2

2.3

3.1

3.2

3.3

4.1

4.2

4.3

The office makes decisions for guardianship clients which:
o reflect clients’ will and preferences as far as practicable

e are based on an assessment of risks and options to provide
the best outcome for the client

e are appropriately documented and reviewed

e give proper consideration to the Charter of Human Rights and
Responsibilities Act 2006.

In investigations, the office:

e gathers evidence requested by VCAT

e considers the views of the proposed represented person and

their significant people when making recommendations.

The office actively engages and communicates with clients,
proposed represented people and their significant people.

The office provides guardianship and investigation services in a
timely manner.

The office enables complaints.
The office appropriately responds to complaints.

The office uses feedback and complaints to improve processes.

The office has the organisational capacity and capability to
deliver its services.

The office considers the complexity of cases, staff capability and
capacity when allocating resources.

The office identifies areas where it can improve business or
system efficiency and takes action to do so.

The office sets relevant, reliable and complete performance
measures.

The office monitors and reports on its performance against these
measures.

The office takes action to improve performance where it identifies
gaps.

reviewed and analysed documentation, including data from the office and the department

interviewed key officers and staff

reviewed a selection of the office's guardianship, investigation and complaint case files

accepted submissions from the public about their lived experience with the office

consulted with 7 of the office's former clients to hear about their lived experiences.

We also consulted with other stakeholders about relevant sections of the report.
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Compliance We conducted our audit in accordance with the Audit Act 71994 and ASAE 3500 Performance
Engagements to obtain reasonable assurance to provide a basis for our conclusion.

We complied with the independence and other relevant ethical requirements related to assurance
engagements.

We also provided a copy of the report to the Department of Premier and Cabinet and the
Department of Treasury and Finance.

Unless otherwise indicated, any individuals named in this report are not the subject of adverse
comment or opinion.

Costand time  The full cost of the audit and preparation of this report was $530,000.

The duration of the audit was 9 months from initiation to tabling.
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Appendix D:
Lived experiences of Victorians
under public guardianship

We asked people who had an office guardian or investigation to share their feelings and
experiences about guardianship.

We also accepted submissions from the public about their lived experiences.

We did not independently verify the accuracy of information provided to us through
consultations or submissions.

We also did not verify if the expectations of the people in the case studies are consistent
with guardians' requirements under the Act or the office's policies.

Figure D1: Julia's story

Lived experience: Julia

'They don't listen to what | want to do'.

Julia* has a public guardian, who makes decisions about where she can live, who can visit her
and which services she can access.

Julia was assaulted in a particular area of Victoria. She told us that her guardian has since
placed her in accommodation in this area, despite her not feeling safe in that area.

Julia also attends a hobby class each week. She suffers from motion sickness on public
transport, but must travel one hour by bus each way from her accommodation to attend. Julia
told us that no one explained to her why she cannot move to a different accommodation.

Julia told us that she explained her preferences about where she lives to her guardian, but
that she feels that they will not listen to her. Julia said her guardian told her they do not have
a phone number, so she has to communicate with them via email. Julia finds it easier to
communicate with her guardian face-to-face. She said she did meet her guardian in-person a
few months ago, but that she has not seen them since.

Julia also told us she has been asking her guardian to change her support coordinator ‘for the
last 2 years'. Julia does not trust her support coordinator and does not think they are
supportive.

Julia said that her guardian and support coordinator do not explain things to her properly,
and that 'l can feel it in my heart that they're not protecting [me]".

When asked what the office could do better, Julia said 'listen to me".

Notes: *Names and some identifying details have been changed to protect privacy.
Source: VAGO.
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Figure D2: Patrick's story

Case study: Patrick

Independent and unbiased advice

Patrick’s* mother lived in a nursing home in Victoria. The nursing home applied to VCAT to
have a guardian appointed for his mother. Although Patrick had an enduring power of
attorney, the nursing home sought to appoint one of their staff to make decisions on his
mother’s behalf about:

e accommodation
e the use of chemical or physical restraint.

VCAT engaged the office to conduct an investigation. Patrick told us that the office fast-
tracked their report and identified a number of issues around human rights and neglect in the
nursing home. Patrick said that the office’s independent and unbiased advice helped him
make decisions about her care.

Notes: *Names and some identifying details have been changed to protect privacy. This story is from the perspective of a
family member of a person under a guardianship order, which may be different to the experience of the represented person.
Source: VAGO.

Figure D3: Yvonne's story

Case study: Yvonne

‘My daughter ... should be able to choose the relationships she wants to have for her
life'.

Yvonne* wrote to us to tell us about her experience with the office. Yvonne's daughter has a
public guardian who can make decisions about who she can meet with.

Yvonne told us that 2 family members requested access to her daughter. Yvonne expressed
her concerns about this to the guardian because the family members had criminal records
and were in her view 'unsafe people'.

Yvonne showed the office documents that verified her claims, and the office denied the access
request. However, Yvonne expressed her concern that the office does not do background
checks on people seeking access to people with disability under guardianship orders.

Yvonne also told us that her daughter’s will and preference was to not see her grandmother.
She said that her daughter experienced emotional distress due to visits with her grandmother,
which led to her self-harm. Despite telling the guardian this, Yvonne said it took
recommendations from 3 doctors to stop the visits.

Yvonne told us that while the visits are currently on hold, the office informed her that they will
resume in the future.

Notes: *Names and some identifying details have been changed to protect privacy. This story is from the perspective of a
family member of a person under a guardianship order, which may be different to the experience of the represented person.
Source: VAGO.
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Figure D4: Jessica's story

Case study: Jessica

Communicating well and making decisions that protect a person from harm

Jessica* had a public guardian that made decisions about where Jessica could live, her
healthcare and who she could interact with. Jessica told us that she had a positive experience
with her guardian. Her guardian asked her what she wanted and made decisions that
protected Jessica from harm. However, Jessica told us that not all decisions promoted her
wellbeing.

Jessica told us that her guardian communicated decisions in a timely manner and in a way
that was easy for Jessica to understand.

However, Jessica told us that she would like more contact with her guardian. She told us that
her guardian only spoke to her when Jessica needed to talk or when the guardian made a
decision for her.

Notes: *Names and some identifying details have been changed to protect privacy.
Source: VAGO.

Figure D5: Linda's story

Case study: Linda

Wanting more communication from a guardian

Linda* has a public guardian who makes decisions about where she can live, her healthcare
and who she can interact with. Linda told us that her guardian does not stay in contact with
her as much as she wants, so she has to wait to hear from them. Although Linda has been
under public guardianship for about a year, she still does not have a permanent home.

Linda said that her guardian did not ask what she wanted or where she wanted to live. When
asked how the way the guardian spoke to her made her feel, Linda responded 'sad".

Linda told us she would like to be more involved in making decisions. She also said the
guardian could communicate with her better about the decisions they intend to make on her
behalf.

Notes: *Names and some identifying details have been changed to protect privacy.
Source: VAGO.
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Figure D6: Kylie's story

Case study: Kylie

‘No one explained it to me'.
Kylie* has a public guardian who can make decisions about where she can live.

Kylie told us that she did not understand the role of her guardian because no one explained it
to her.

However, Kylie agreed that she felt her guardian had her interests at heart and was trying to
do the right thing for her.

When asked how guardianship made her feel, Kylie said 'like a child'. When asked what the
office can do better, Kylie said 'get me out of here [her accommodation]'.

Notes: *Names and some identifying details have been changed to protect privacy.
Source: VAGO.

Figure D7: John's story

Case study: John

'Talk to him, talk to his parents. Be around. Listen. | didn’t have that'.
Maria’'s* son, John*, had a public guardian appointed to make decisions about:
e where he lives

e which services he could access.

Maria told us that it was difficult for her and John's support coordinator to contact his
guardian. She said that John's guardian visited him on one occasion, but he was sleeping. She
said the guardian did not try to contact John again to ask what his will and preferences were.

Maria does not think the guardian did everything they could to try to find suitable
accommodation for John. Maria said she told the guardian that the accommodation would
not work very well, but that 'they didn't try to find something better'. However, Maria told us
that John is now happy at his accommodation.

Maria told us that the office should visit people more. She also said if the office does not
know your language, it should get an interpreter.

When asked what the office could do more of, Maria said 'listening. Talk to him, talk to his
parents. Be around. Listen. | didn't have that'.

Notes: *Names and some identifying details have been changed to protect privacy. This story is from the perspective of a
family member of a person under a guardianship order, which may be different to the experience of the represented person.
Source: VAGO.
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Figure D8: Dylan's story

Case study: Dylan

'The office does not care at all about what | want and treats me with contempt'.

Dylan* wrote to us about his experience under an investigation by the office. He told us the
investigation started over a year ago and is ongoing.

Dylan told us he completed a form about his will and preferences at VCAT's request. But he
said the office 'ignored' this document and visited him instead to ask about his views. Dylan
told us that the office’s report of this visit did not include his complete will and preferences,
just one part of what he told the investigator.

Dylan does not trust the office's investigator or team leader. He feels that the investigator is
working on behalf of the applicant, his daughter, rather than to achieve the best outcome for
him.

Notes: *Names and some identifying details have been changed to protect privacy.
Source: VAGO.

Figure D9: Alice's story

Case study: Alice

Accurately responding to the needs of the state's most vulnerable

Alice* wrote to us about her friend, who alleged that a nursing home staff member abused his
mother. She said that the office investigated the issue and as a result the nursing home could
not continue to cause her friend’s mother harm.

Alice also worked as a support person for people with complex needs in the past. She said
that the office 'despite considerable resourcing issues, always responded in time, accurately
responding to the needs of the states’ most vulnerable'.

Notes: *Names and some identifying details have been changed to protect privacy. This story is from the perspective of a
friend of a person under a guardianship order, which may be different to the epxerience of the represented person.
Source: VAGO.
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Auditor-General's reports tabled

during 2023-24

Report title
Cybersecurity: Cloud Computing Products (2023-24: 1)

Responses to Performance Engagement Recommendations: Annual Status Update 2023
(2023-24: 2)

Eloque: the Joint Venture Between DoT and Xerox (2023-24: 3)

Domestic Building Oversight Part 1: Regulation (2023-24: 4)

Employee Health and Wellbeing in Victorian Public Hospitals (2023-24: 5)
Reducing the Illegal Disposal of Asbestos (2023-24: 6)

Auditor-General's Report on the Annual Financial Report of the State of Victoria: 2022-23
(2023-24:7)

Contractors and Consultants in the Victorian Public Service: Spending (2023-24: 8)
Major Projects Performance Reporting 2023 (2023-24: 9)

Fair Presentation of Service Delivery Performance 2023 (2023-24: 10)

Reducing the Harm Caused by Drugs on Victorian Roads (2023-24: 11)

Results of 2022-23 Audits: Local Government (2023-24: 12)

Withdrawal from 2026 Commonwealth Games (2023-24: 13)

Follow-up of Management of the Student Resource Package (2023-24: 14)

Literacy and Numeracy Achievement Outcomes for Victorian Students (2023-24: 15)

Guardianship and Decision-making for Vulnerable Adults (2023-24: 16)

Tabled
August 2023
August 2023

October 2023

November 2023
November 2023
November 2023
November 2023

November 2023
November 2023
November 2023
December 2023
March 2024
March 2024
May 2024

May 2024

May 2024

All reports are available for download in PDF and HTML format on our website at https://www.audit.vic.gov.au
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Our role and contact details

The Auditor- For information about the Auditor-General's role and VAGO's work, please see our online fact
General'srole  sheet About VAGO.

Our assurance  Our online fact sheet Our assurance services details the nature and levels of assurance that we
services provide to Parliament and public sector agencies through our work program.

Contact details  Victorian Auditor-General's Office
Level 31, 35 Collins Street
Melbourne Vic 3000
AUSTRALIA

Phone +613 8601 7000
Email enquiries@audit.vic.gov.au
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