Tendering and Contracting
in Local Government

Victorian Auditor-General’s Report

— =






VICTORIA

Victorian
Auditor-General

Tendering and
Contracting in Local
Government

Ordered to be printed

VICTORIAN
GOVERNMENT PRINTER
February 2010

PP No 277, Session 2006—-10



ISBN 978 1 921650 26 0



VAGO

Victorian Auditor-General’s Office
Auditing in the Public Interest

The Hon. Robert Smith MLC
President

Legislative Council
Parliament House
Melbourne

Dear Presiding Officers

The Hon. Jenny Lindell MP
Speaker

Legislative Assembly
Parliament House
Melbourne

Under the provisions of section 16AB of the Audit Act 1994, | transmit my performance

report on Tendering and Contracting in Local Government.

Yours faithfully

/ ) 'I.__LM._.-.--

D D R PEARSON
Auditor-General

24 February 2010

Victorian Auditor-General's Report

Tendering and Contracting in Local Government  iii






Contents

AUAIE SUMIMAIY .. vii
Y0 o 1 o] o] [T o 1)Y= PP TR OO PPPRRPRN Vi
OVErAll CONCIUSION. ...t viii
[T 0o o 1R PRRRR viii
RECOMMENUALIONS ...t iX

Audit Act 1994 —section 16 submissions and COMMENtS...........evvvvvvveveeene.. Xi
a0 [ Tox 1 o o SRR Xi
Submissions and COMMENLS FECEIVEM ........ccoiuiiiiiiiiieeiiie e Xi

1. BACKGIOUNG et 1
IR R [ o1 o o[0T o ] o PR PERRN 1
1.2 Audit of tendering and CONraCting.........cceuviiiriiiiieeeeiiiiiiee e 3
1.3 COSt Of the QUAIT........coiiiiiiiiiiie e 3

2. Probity and value for MONEY ........uuuiiiiiiiiiiiiiiiiiiiiiieeeieeeeneeennees 5
P22 R (o o (U1 i o] o FO OO PP PP ROUPPPPPUPRTTN 6
2.2 Maintaining probity iN ProCUrEMENT .........cuiiiiiiiiiiiiiiie e 6
2.3 Achieving value for money from proCurement..........cccceevvvvvieeeeeeeiiiiiieeeeeeenn 11
2.4 Oversight of procurement aCtiVItIES .........ccoeeiiiiiiiiiiiiie e 17
2.5 OVerall CONCIUSION ......oeiiiiiiicit e 19

Appendix A. Audit Act 1994 section 16—submissions and comments....... 21

Victorian Auditor-General's Report Tendering and Contracting in Local Government Vv






Audit summary

Local government spends more than $2.7 billion annually on goods, services and
works. Most expenditure is on roads, construction, waste management and plant and
equipment.

The Local Government Act 1989 (the Act) requires councils to seek best value for their
communities and publicly tender contracts worth $150 000 or more for goods and
services, and $200 000 or more for capital works. Councils must comply with the Act,
unless they have been granted an exemption by the Minister for Local Government or
entered a contract because of an emergency. Each council develops its own
procurement procedures for purchases below the public tender thresholds. Prudent
practice is for these purchases to also be competitive to achieve value for money.

Local Government Victoria (LGV) supports the minister in administering the Act and
provides guidance to councils on matters such as best practice in procurement. LGV
also processes applications to the minister for exemptions.

LGV has recently introduced sector-wide initiatives to improve procurement systems,
practices and capability across councils. These include the Local Government
Procurement Strategy that incorporates projects to identify and promote the uptake of
better practices across the sector, as well as arranging access for local councils to
state government purchasing contracts.

Audit objective

The objective of the audit was to examine whether policies, guidelines and procedures
for tendering and contracting are adequate, have been complied with and have
resulted in value for money.

The audit examined a sample of tenders and contracts for the period 2007-09 at:
e the City of Casey

o the City of Greater Bendigo

e Mount Alexander Shire Council

e Colac-Otway Shire Council

e the City of Yarra.
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Audit summary

Overall conclusion

Council procurement policies were adequate. Nevertheless limited guidance to staff
coupled with weaknesses in local management controls and oversight arrangements
meant there was generally less than desirable assurance that probity standards had
been consistently applied, and that conflicts of interest were avoided.

There is significant scope at the councils examined to achieve better value for money
through procurement. There is a lack of attention to the benefits of strategic
procurement, and a lack of clarity on statutory obligations was evident when aggregate
payments to suppliers exceeded the tender thresholds. This situation is not conducive
to a culture of effective procurement within councils, and does not reinforce the
imperatives for seeking and demonstrating value. LGV needs to address this in
consultation with councils.

Findings

All councils had established adequate probity standards. In most cases, however,
guidance to staff was insufficient resulting in actual and potential conflicts of interest
being inadequately managed.

Casey’s contract with a service provider delegates the firm authority to evaluate
council tenders for building works. The firm’s staff routinely sit on tender panels for
council, but have a conflict of interest as the firm receives a percentage of the value of
works tendered. This conflict is not currently covered by the Act, however, the above
arrangement represents poor practice in probity. Casey has also delegated financial
authority to the firm’s staff to approve invoices up to $100 000 contrary to the Act,
which only permits a council to delegate such functions to staff.

The Act under the same circumstances prohibits council staff from exercising
delegated duties, powers or functions if they have conflicts of interest. While the Act in
this situation refers explicitly to council staff only, it is good practice for councils to
apply the same minimum probity standards to contractors in cases where they are
performing the same duties as council staff. Notwithstanding this, there was no
indication that contract staff at Casey had acted inappropriately.

Similarly, Bendigo has an internal civil works unit that competes as an in-house bidder
on public tenders by council. There was insufficient assurance that the in-house team
did not have access to information about competing tenders that could provide an
unfair advantage. During the course of the audit Bendigo developed an action plan to
strengthen local procurement practices.

Only Yarra had procedures requiring tender evaluation panel (TEP) members to
complete conflict of interest declarations prior to evaluating tenders. Consequently it
was unclear whether TEP members at the other four councils were impartial as it could
not be demonstrated that they had properly considered and avoided conflicts. Colac,
Bendigo and Casey amended their procedures during the course of the audit to
address this issue. Colac had resolved to introduce this change before the audit.
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Audit summary

A council is not legally required to tender if the estimated value of a contract is less
than the statutory thresholds. However, the Act is silent on whether this obligation
arises when the tender thresholds are exceeded as a result of multiple purchases with
the same supplier over time.

All five councils had examples of recurring services that resulted in cumulative
payments to suppliers that, over time, had exceeded public tender thresholds, and
where there was no contract or evidence of a competitive process. Therefore, there
was insufficient assurance that councils had optimised value for money through
competition, or that they had complied with their statutory obligations to go to tender.

Council oversight of procurement activities was generally inadequate. While all had
undertaken ad hoc reviews of local practices none had systematically monitored
cumulative payments to suppliers to identify ways to achieve better value through more
strategic procurement. Also, except for Yarra and for the rare occasions where a
probity auditor may be engaged for high-value tenders, none of the remaining councils
had procedures to systematically monitor whether probity standards had been met for
the vast majority of tenders undertaken. Colac, Bendigo and Casey have since initiated
action to strengthen local practices.

Recommendations
Number Recommendation Page
1. Councils should strengthen the application of probity 20

standards in procurement by:
e training all staff involved in procurement to identify and
manage conflicts of interest and probity

e requiring all tender evaluation panel (TEP) members to
document declarations of conflicts of interest

e assuring TEP reports provide sufficient detail and
analysis to support decisions to award tenders

e maintaining sufficiently detailed and secure records of all
procurement activities and decisions to reliably acquit
transparency and accountability obligations.
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Audit summary

Recommendations — continued

Number Recommendation Page

2. Councils should strengthen oversight and monitoring of 20
procurement by:

e regularly monitoring cumulative payments to suppliers to
identify opportunities to use competitive and/or
collaborative procurement arrangements for improved
value

e establishing procedures for assuring compliance with and
adherence to statutory requirements and public sector
probity standards

e systematically reviewing the effectiveness of procurement
activities and associated controls.

3. Local Government Victoria (LGV) should review and enhance 20
guidance to councils on strategic procurement in consultation
with stakeholders. This should include amending the Local
Government Regulations to:

e better prescribe the range of circumstances under which
a council’s statutory obligations to tender apply, and
specifically address situations involving cumulative spend
with suppliers

e require councils to set the scope, timeframe and value of
works to be covered by a contract entered into because
of an emergency and to report this publicly.
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Audit Act 1994 section 16—
submissions and comments

Introduction

In accordance with section 16(3) of the Audit Act 1994 a copy of this report, or relevant
extracts from the report, was provided to the Department of Planning and Community
Development, the City of Casey, City of Greater Bendigo, Mount Alexander Shire
Council, Colac-Otway Shire Council, and the City of Yarra with a request for comments
or submissions. A copy of the report was also provided to the Local Government
Investigations and Compliance Inspectorate for attention in accordance with section
16F(1) of the Act.

The comments and submissions provided are not subject to audit nor the evidentiary
standards required to reach an audit conclusion. Responsibility for the accuracy,
fairness and balance of those comments rests solely with the agency head.

Submissions and comments received

RESPONSE provided by the Secretary, Department of Planning and Community
Development

The following is an extract of the response provided by the Secretary, Department of
Planning and Community Development (DPCD). The full response is provided in
Appendix A of this report.

The Department believes the report presents fairly and is balanced.

Recommendation 1 — Councils should strengthen the application of probity standards

in procurement by:

e training all staff involved in procurement to identify and manage conflicts of
interest and probity

e requiring all tender evaluation panel (TEP) members to document declarations of
conflicts of interest

e assuring TEP reports provide sufficient detail and analysis to support decisions to
award tenders

e maintaining sufficiently detailed and secure records of all procurement activities
and decisions to reliably acquit transparency and accountability obligations.
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Audit Act 1994 section 16—submissions and comments

RESPONSE provided by the Secretary, Department of Planning and Community
Development — continued

Recommendation 2 — Councils should strengthen oversight and monitoring of

procurement by:

e regularly monitoring cumulative payments to suppliers to identify opportunities to
use competitive and/or collaborative procurement arrangements for improved
value

e establishing procedures for assuring compliance with and adherence to statutory
requirements and public sector probity standards

e systematically reviewing the effectiveness of procurement activities and
associated controls.

Response: DPCD supports the first and second recommendations which are
addressed specifically to local government.

Recommendation 3 — Local Government Victoria (LGV) should review and enhance

guidance to councils on strategic procurement in consultation with stakeholders. This

should include amending the Local Government Regulations to:

e better prescribe the range of circumstances under which a council’s statutory
obligations to tender apply, and specifically address situations involving
cumulative spend with suppliers

e require councils to set the scope, timeframe and value of works to be covered by
a contract entered into because of an emergency and to report this publicly.

Response: With regard to the first part of the third recommendation, which is
addressed to Local Government Victoria, the Department will continue to work with the
local government sector on enhancing guidance to councils on strategic procurement.
Amendments to the regulations will be considered in the context of procurement
reforms that are being delivered through the ‘Councils Reforming Business’ and
‘Reducing the Regulatory Burden’ programs which the Victorian Government has
implemented in an effort to encourage strategic thinking in procurement within local
government. The Department supports the second part of the third recommendation.

RESPONSE provided by the Chief Executive Officer, City of Casey

The following is an extract of the response provided by the Chief Executive Officer,
City of Casey. The full response is provided in Appendix A of this report.

Response: The Chief Executive Officer supports many of the observations and
recommendations that have been made and issues that need addressing, however,
expressed concern that some parts of the report do not fairly represent Council’s
practices in relation to tendering and contracting and that the report suggests
aggregate payments come under threshold provisions in the Act.

The Chief Executive Officer advised that Council has comprehensive systems in place
that are not referred to in the report. Despite this, Council acknowledges that there is
room for improvement and has addressed, and is continuing to address, comments
raised.

Tendering and Contracting in Local Government Victorian Auditor-General’s Report



Audit Act 1994 section 16—submissions and comments

RESPONSE provided by the Secretary, Chief Executive Officer, City of Casey —
continued

The Chief Executive Officer also states that in relation to ‘value for money’, 169
creditors were individually paid aggregate amounts of over $150,000 for the purchase
of goods and services in either 2007/08 or 2008/09. Of this amount, at least $200.7
million (90.3%) has either been through a competitive process or a competitive
process was not possible or not required.

Further comment by the Auditor-General

The Chief Executive Officer asserts that the report ‘implies that Council has not paid
sufficient attention to using competitive processes in delivering value for money’; and
that the report implies that ‘aggregate purchases for discrete arrangements come
under the threshold provisions of the Act'.

The report is clear at page ix in the Audit Summary and on page 13, that the Local
Government Act is silent on the matter of aggregate purchases, and also clear that
there was no evidence of contract splitting in the cases examined. The point of the
report is to emphasise that where significant amounts are spent in aggregate on one
supplier, or for one service, over time; and according to Casey's response this
amounted to around $222.2 million for 169 suppliers over two years; it is possible to
achieve greater savings by leveraging this aggregate spend, rather than treating each
discrete arrangement as a separate procurement exercise, whether undertaken
competitively or not.

RESPONSE provided by the Chief Executive Officer, City of Greater Bendigo

The following is an extract of the response provided by the Chief Executive Officer,
City of Greater Bendigo. The full response is provided in Appendix A of this report.

The City of Greater Bendigo welcomes and accepts the three recommendations in the
report.

Recommendation 1 — Councils should strengthen the application of probity standards
in procurement by:
e training all staff involved in procurement to identify and manage conflicts of interest
and probity
e requiring all tender evaluation panel (TEP) members to document declarations of
conflicts of interest
e assuring TEP reports provide sufficient detail and analysis to support decisions to
award tenders
e maintaining sufficiently detailed and secure records of all procurement activities
and decisions to reliably acquit transparency and accountability obligations.
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Audit Act 1994 section 16—submissions and comments

RESPONSE provided by the Chief Executive Officer, City of Greater Bendigo —
continued

Response: In response to the first recommendation, | note the Auditor-General’s
findings regarding probity standards. Following the inclusion of section I86A of the
Local Government Act 1989 the Council revised its practices in regard to procurement.
Since the audit, however, there is now greater clarity as to the actions required to
improve the current arrangements. The staff Code of Conduct has been completely
revised to emphasise conflict of interest issues. A formal Conflict of Interest
Declaration has been developed and promulgated as a mandatory addition to the
procurement process. The Council has also adopted a Tendering Policy which clearly
states probity requirements and specifies which in-house bids can be made in
response to Council’s requests for tender. There has also been a focus on ensuring all
staff are aware of their procurement responsibilities through systematic in-house
training. Discreet components of the training may also form part of our on-going
induction process.

Recommendation 2 — Councils should strengthen oversight and monitoring of

procurement by:

e regularly monitoring cumulative payments to suppliers to identify opportunities to
use competitive and/or collaborative procurement arrangements for improved
value

e establishing procedures for assuring compliance with and adherence to statutory
requirements and public sector probity standards

e systematically reviewing the effectiveness of procurement activities and
associated controls.

Response: In relation to recommendation two, | acknowledge that strengthening the
oversight and monitoring of procurement will enhance Council’s statutory compliance
and improve best value outcomes for the community. The Council’'s Executive
Management Team is now reviewing key procurement performance indicators on a
monthly basis. Also, a cross organisation team of staff monitors the implementation of
the procurement Action Plan and is introducing improved processes, including
reviewing collaborative procurement arrangements and establishing procedures for
compliance and reviewing procurement activities. The Council is considering additional
resources to achieve more strategic procurement outcomes.

Recommendation 3 — Local Government Victoria (LGV) should review and enhance
guidance to councils on strategic procurement in consultation with stakeholders. This
should include amending the Local Government Regulations to:

e Dbetter prescribe the range of circumstances under which a council’s statutory
obligations to tender apply, and specifically address situations involving
cumulative spend with suppliers

e require councils to set the scope, timeframe and value of works to be covered by
a contract entered into because of an emergency and to report this publicly.
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Audit Act 1994 section 16—submissions and comments

RESPONSE provided by the Chief Executive Officer, City of Greater Bendigo —
continued

Response: In relation to recommendation three, the Council would welcome
enhanced practical guidance from Local Government Victoria in the area of
procurement, particularly in regards to section 186 of the Act and the complex conflict
of interest provisions. | acknowledge that LGV has recently provided support to the
sector in developing capacity in the area of procurement. However, further clarity
regarding the circumstances under which the provisions apply, especially regarding
cumulative spend, would assist in avoiding unintentional breaches.

RESPONSE provided by the Chief Executive Officer, Mount Alexander Shire
Council

The following is an extract of the response provided by the Chief Executive Officer,
Mount Alexander Shire Council. The full response is provided in Appendix A of this
report.

Response: Mount Alexander Shire welcomes the Victorian Auditor General’'s Report
on Tendering and Contracting in Local Government and supports the
recommendations within the report. The report will provide a basis for the sector to
improve its overall performance in procurement activities.

As a result of the Report, Council is already considering a number of enhancements to
systems and procedures that will address the matters raised and recommendations put
forward.

RESPONSE provided by the Chief Executive Officer, City of Yarra

The following is an extract of the response provided by the Chief Executive Officer,
City of Yarra. The full response is provided in Appendix A of this report.

Response: We consider the overall intent of the Report as highly desirable and a
timely driver of clearer legislative direction, improved processes, collaboration,
procurement and value for money outcomes and the pursuit of opportunity and
innovation across the sector.

In accord with the above context, we have reviewed the proposed report and in
response to your invitation, record that key new probity processes noted as in progress
during the audit process at Yarra, have been incorporated in Council’s Procurement
Procedure Manual and procedures implemented.
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Background

1.1 Introduction

Local government spends more than $2.7 billion on goods, services and works
annually. Major expenditure is on roads and associated infrastructure, construction and
maintenance, waste management and plant and equipment. Councils should
effectively manage tendering and contracting to achieve their service objectives,
including being able to demonstrate achievement of value for money for ratepayers.

1.1.1 Legislative framework

The Local Government Act 1989 (the Act) requires councils to publicly tender contracts
worth $150 000 or more for the procurement of goods and services and $200 000 or
more for capital works.

The Act permits councils to seek an exemption from the Minister for Local Government
from public tendering in certain circumstances and to enter into contracts without going
to public tender if the council resolves the contract must be entered into because of an
emergency.

The Act requires councils to comply with best value principles which may include,
among other factors, taking into account value for money, community expectations and
values, balancing affordability and accessibility of services and local employment.

The Local Government (General) Regulations 2004 require councils to maintain a
public register of contracts above the thresholds that did not go to public tender and
were not exempt.

1.1.2 Responsibilities of key players

Local Government Victoria (LGV), a division of the Department of Planning and

Community Development, provides a whole-of-system perspective by:

° supporting the minister in administering the Act

° supporting and guiding councils in applying the Act

° advising on procurement best practice

° supporting and encouraging best value and continuous improvement in local
government service delivery, organisational performance and governance

° supporting the minister in managing exemption applications.

Victorian Auditor-General’'s Report Tendering and Contracting in Local Government 1



Background

LGV’s responsibility for investigating potential breaches of the Act by councils was
transferred to the newly created Local Government Investigations and Compliance
Inspectorate (LGICI) in August 2009. The inspectorate’s responsibilities include
ensuring councils meet the highest standards of accountability and transparency, and
spot auditing for compliance with the Act’s governance requirements.

1.1.3 Local Government Procurement Strategy

In September 2008, LGV launched the Local Government Procurement Strategy
(LGPS) to offer practical recommendations for councils to work in partnership, make
savings for local communities and to improve capability across the sector.

The first stage of the strategy has included:

° 13 Collaborative Procurement Projects (CPPs) at 53 councils that aim to set the
foundation towards achieving the broader goals of the strategy and that are due
to finish by February 2010

° delivery of two training programs, Towards Better Tendering (TBT) and the
Procurement Professionals Program (PPP), to improve council capability

° providing access to 10 State Purchase Contracts that enable councils to
purchase related goods and services worth $150 000 or more without first going
to public tender

° providing access to the Construction Supplier Register (CSR) administered by
the Department of Transport, which permits councils to selectively tender projects
with registered contractors and consultants.

LGV commenced development of a Procurement Development Program (PDP) in

October 2009 to assist individual councils increase their procurement capability. The

program will involve developing an implementation framework for stage 2 of the LGPS

that will include:

° developing an evidence-based understanding of the regulatory burden on
business of current procurement practices

° evaluating the CPP projects to identify better practices and to inform future
sector-wide procurement initiatives

° identifying continuous improvement principles and a change management plan
for the sector to improve capability

° developing actions to deliver sustainable changes across the local government
sector.

LGV plans to finalise the PDP and implementation framework for stage 2 by
April 2010.
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Background

1.2 Audit of tendering and contracting

1.2.1 Audit objectives

The objective of the audit was to examine whether policies, guidelines and procedures
for tendering and contracting in councils are adequate, have been complied with, and
have resulted in value for money. Specifically the audit assessed whether:

° acceptable probity standards had been set and applied

° legislation and councils’ policies and procedures had been complied with

° value for money had been achieved through competitive tendering.

1.2.2 Scope and methodology

The audit examined a sample of tenders and contracts for compliance with the Act and
good practice for the period 200709 at:

° the City of Casey

° the City of Greater Bendigo

° Mount Alexander Shire Council

° Colac-Otway Shire Council

° the City of Yarra.

The audit was performed in accordance with the Australian Auditing Standards.

1.3 Cost of the audit

The cost of the audit was $460 000 which includes staff time, overheads and printing.

Victorian Auditor-General’'s Report Tendering and Contracting in Local Government 3






2 Probity and value for money

At a glance

The Local Government Act 1989 (the Act) sets thresholds for contracts that must go to
public tender. Councils can set their own business rules for purchases below these
thresholds. To manage procurement effectively, councils should have sound policies
and processes that assure fairness, transparency and achieve value for money for the
community.

Key findings

° While all councils generally had adequate procurement policies, assurance they
had optimised value for money through competition and complied with their
statutory obligations to go to tender was variable.

° Conflicts of interests were inadequately managed by some councils and the
quality of documentation to reliably demonstrate probity needs to be improved.

° Councils should improve their oversight of procurement to take better advantage
of strategic procurement opportunities and assure probity.

Key recommendations

Councils should strengthen:

° the application of probity standards through staff training and better record
keeping

° oversight and monitoring of procurement to achieve better value through
competition.

Local Government Victoria should review and enhance guidance to councils on
strategic procurement in consultation with stakeholders.

Victorian Auditor-General’'s Report Tendering and Contracting in Local Government 5



Probity and value for money

2.1 Introduction

Purchasing is a major activity in local government. When managed effectively,
it improves service delivery, supports the achievement of strategic objectives, and
delivers savings and benefits to the community.

The Local Government Act 1989 (the Act) establishes the thresholds for contracts
which must go to public tender. Each council sets their own business rules for
purchases below these thresholds. Prudent practice is for these purchases to also be
competitive to demonstrate achievement of value for money.

Poor purchasing practices can lead to inadequate competition, unfair treatment of

suppliers and to inferior goods and services that fail to meet local needs. To assure

processes are fair, transparent and deliver positive outcomes for the community

councils need:

° sound policies that promote compliance with the Act, probity in procurement and
value for money

° effective management that assures compliance, adherence to probity and
continuous improvement.

2.2  Maintaining probity in procurement

2.2.1 Conclusion

While councils had adequate probity standards, most of the councils examined
managed conflicts of interests inadequately. This results in a lack of assurance on the
fairness and integrity of the process. Councils should enhance guidance to staff on
applying probity standards effectively. Councils also need to improve the quality and
completeness of tender documentation to better demonstrate probity and the
soundness of decisions reached.

Council performance in setting and applying probity standards is summarised in
Figure 2A.
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2.2.2

Probity and value for money

Figure 2A
Summary of councils’ performance in establishing
and applying probity standards

Mount
Bendigo Casey Colac Alexander Yarra

Adequacy of policies

Policies identify acceptable v v v X v
probity standards

Policies provide sufficient X X X X v
guidance on applying probity

standards

Application

Tender bidders treated equally v v v x@ v
Adequate controls for the x (b) v v v v

management and security of
tender documentation

Conflicts of interest adequately '40) '40) x 0 X v
managed during tendering
Tender evaluation reports contain X x®) v v v

sufficient detail to support
recommendations to award
tenders

Oversight and training

Council staff trained in probity x®) v v X v
standards

Adequate arrangements to x(b) x®) x®) X x®)
monitor adherence to probity

standards

Notes:

(a) Insufficient documentation on file to demonstrate equal treatment of bidders.
(b) Council took action to strengthen practices during the audit.

Source: Victorian Auditor-General’s Office.

Establishing acceptable probity standards

Probity in procurement relates to the fairness, impartiality and integrity of the process
and is critical to achieving value for money. Consistency and transparency in all
dealings with potential suppliers is also important to avoid actual and perceived bias,
and for encouraging participation and public confidence in competitive purchasing
processes.

The Act establishes obligations for councillors and staff for ethical behaviour that apply

to procurement and promote probity. These include:

° staff and councillors must act impartially, with integrity and avoid conflicts of
interest

° staff and councillors must disclose a direct or indirect interest in any matter they
intend to advise or report to council about

Victorian Auditor-General’'s Report Tendering and Contracting in Local Government 7



Probity and value for money

° staff who have been delegated a power, duty or function of the council are
prohibited from exercising those powers if they have conflicts of interest and they
must disclose those interests

° councillors must avoid conferring an advantage or disadvantage on any person,
and must avoid conflicts between their public duties and personal interests and
obligations

° implementing a code of conduct for councillors and staff.

Review of probity standards in councils

Council procurement policies should identify acceptable probity standards that

reinforce:

° the obligations for acting fairly, impartially, with integrity and for declaring and
mitigating actual or potential conflicts of interest

° treating potential suppliers equally in relation to access to information, evaluation
of tenders/quotes and negotiations

° demonstrating probity and adherence to procedures by clearly documenting
dealings with suppliers and the basis of related council decisions

° the responsibility to protect the security of confidential information

° the obligations of councillors, staff and contractors to comply with their
responsibilities for ethical behaviour and probity set out in the Act.

All councils except Mount Alexander had policies that adequately identified these
requirements. While Mount Alexander’s policy referred generally to most of these
principles it needs to clarify and better document the probity obligations of its staff. This
is particularly important as the council did not have a code of conduct for its staff,
contrary to the requirements of the Act.

Although all council policies contained some guidance on probity, with the exception of
Yarra’s, all had insufficient detail to guide staff and contractors where relevant, in
applying probity standards to demonstrate the fair and equal treatment of suppliers.

2.2.3 Applying probity standards

Avoiding conflicts of interest

Tender evaluation panels

All councils examined have policies that require staff to declare and avoid conflicts of

interest. This is particularly important for staff on tender evaluation panels (TEPs) who
are assessing tenders. It is good practice for TEP members in these circumstances to
complete conflict of interest declarations to provide evidence they are impartial.
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Probity and value for money

Of the five councils only Yarra required TEP members to sign conflict of interest
declarations before evaluating tenders. There was less assurance, therefore, at the
other four councils that TEP members were free from bias, and that they had properly
considered and avoided potential conflicts. Colac, Bendigo and Casey amended their
procedures during this audit to require TEP members to sign conflict of interest
declarations. Colac had resolved to introduce this change before the audit.

Casey has outsourced its building and project management to an external firm whose
staff routinely sit on TEPs for building works. The firm’s staff have delegated authority
to evaluate tenders under the firm’s contract with council, but have a conflict of interest
through their involvement in TEPs as the firm receives a percentage of the value of
works tendered. This conflict is not currently covered by the Act, however, the above
arrangement represents poor practice in probity. Casey has also delegated authority to
the contractors to approve invoices up to $100 000 contrary to the Act, which only
permits a council to delegate such functions to staff.

There was no indication that the contractors had acted inappropriately, however, the
Act under the same circumstances prohibits council staff who have been delegated a
power, duty or function of the council from exercising those powers if they have
conflicts of interest. While the Act in this situation refers explicitly to council staff only, it
is good practice for councils to apply the same minimum probity standards to
contractors in cases where they are performing the same duties as council staff.

While Casey’s policy requires staff to declare a conflict or pecuniary interest, Casey did
not require TEP members to complete conflict of interest declarations to confirm
whether or not they have any conflicts. Casey took action to address this during the
audit.

Figure 2B
Case study: Inadequate management of conflicts of interest

Independence of external panel member

One council’s policy requires tender evaluation panels to include an ‘independent’ person
for in-house bids. In two instances an employee of a private engineering firm that
occasionally does project work for the council carried out this role. The ‘independent’ panel
member did not declare any interest, however, there are doubts about the panel member’s
independence as the individual is employed by a firm with a commercial relationship with
council.

Panel member nominated as referee

During a public tender one competing supplier named a tender evaluation panel member as
their business referee. While the panel member was not asked to provide a referee report,
the supplier later won the contract. The nominated panel member had a potential conflict
and, in accordance with good practice, should have withdrawn from the decision-making
process. However, no conflict was declared or managed prior to tenders being evaluated.
The issue was brought to the attention of another panel member after the contract was
awarded but that person took no action.

Source: Victorian Auditor-General’s Office.
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Managing in-house bidders

Bendigo has an internal civil works unit that competes as an in-house bidder on public
tenders administered by the council. The unit also competes for external construction
projects. Probity arrangements for the management of in-house bidders, however,
were insufficient. There were no procedures or controls to assure that the in-house
team did not have information about competing public tenders and associated works
that might give it an unfair advantage.

An external review in 2008 recommended that Bendigo update its policy and adopt a
probity plan to guide competitive tendering for in-house bidders. The council has since
updated its procurement policy, however, it still does not adequately specify the
procedures to assure the probity of in-house bidders. The review also noted that
Bendigo’s in-house unit is successful in 57 per cent of all tenders for which it
competes. The high success rate reinforces the importance of taking action.

Treating bidders equally

At all councils except Mount Alexander there was generally sufficient documentation to
prove that tender bidders were given the same information and treated equally.
Nevertheless, there was scope to improve the documentation and retention of records
of telephone conversations, meeting minutes, emails and addenda. Mount Alexander
needs to improve its file management practices to provide evidence that bidders have
been treated equally.

Assuring the security of documentation

All councils except Bendigo had taken reasonable steps to protect the security of
tender documentation. Bendigo needed to better assure that access to electronic
contract documents is restricted to authorised personnel and that physical contract
files are stored securely. Bendigo took action to address this during the audit.

Adequacy of probity training

Councillors had conflict of interest training in 2009 in response to amendments to the
Act. Senior and nominated staff at Casey and Colac with delegated financial authority
had similar training, but this did not always extend to other staff involved in TEPS.
Senior staff at Bendigo received training during the course of the audit, but there was
no evidence that staff at Mount Alexander had received conflict of interest training.

Only Yarra had an extensive education and training program that covered probity
issues for all staff. Further, it regularly circulates information on probity and conflict of
interest to councillors and staff to remind them about legislative and policy
requirements. In the course of the audit, Bendigo formulated a plan for addressing
deficiencies in procurement practices, which included a commitment to procurement
training and enhancing capability.
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2.2.4 Evaluating and awarding tenders

Performing appropriate and thorough assessments

All councils clearly stated their evaluation criteria in tender documentation, which
included both cost and quality factors.

At Casey and Bendigo TEP reports to council were brief and did not offer sufficient
information to support decisions. Key shortcomings included lack of information on the
evaluation process, analysis of implications for council, results of referee checks,
analysis and commentary to support the basis of evaluations and associated
recommendations. Bendigo updated its contract manual during the audit to improve
the documentation of reference checks and interviews with tenderers. Similarly, Casey
recently introduced a checklist to improve the quality of future tender evaluation
reports.

Yarra’s tender evaluation reports were extensive and Colac’s and Mount Alexander’s
were sufficiently detailed to inform decision making. Assessments also showed
consistent application of balanced criteria overall. However, in a minority of cases they
needed to improve documentation of reference checks, the identity of panel members
and authorisations. All councils approved TEP reports recommending award of tenders
in line with delegations.

2.3 Achieving value for money from procurement

2.3.1 Conclusion

All councils had engaged in competitive procurement. However, there was substantial
scope to improve value for money through greater use of competitive purchasing in
situations where cumulative spend over time exceeded legislative thresholds. There
was also an evident lack of clarity over councils’ statutory obligations for tendering in
some circumstances, and insufficient assurance that councils are meeting these
obligations.

Figure 2C summarises councils’ procurement practices for promoting value for money.
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2.3.2

Figure 2C
Summary of councils’ procurement practices for promoting value for money

Mount
Bendigo Casey Colac Alexander Yarra

Adequacy of policies

Policies promote compliance with v v v v v
requirement to tender and use

competition

Policies identify circumstances x (@ v v v v
exempt from tender processes

Policies guide procurement when X X X X x®)
cumulative spend exceeds tender
thresholds

Application

Council proactively uses v x@ v v v
competitive/collaborative

purchasing when cumulative

spend exceeds tender thresholds

Oversight

Systematic monitoring and x x (@ x x x @
reporting occurs to identify

competitive procurement

opportunities

Procurement processes and % x % % x@
outcomes are systematically
reviewed for improvement

Notes:
(a) Council took action to strengthen practices during the audit.
(b) Council advised it intends to update its policy to address this issue.

Source: Victorian Auditor-General’s Office.

Adequacy of procurement policies

All councils audited had procurement policies that support compliance with the public
tender requirements in the Act, achievement of best value principles, and the use of
competition for procurements valued below public tender thresholds.

These policies required multiple quotations for significant purchases under the public
tender thresholds. While procedures varied between councils, in each case they were
appropriately directed towards assuring higher value purchases that were competitive
and which included an assessment to promote value for money.

All councils except Bendigo identify when councils are exempt from using a
competitive process to buy goods, works or services. This was amended during the
course of the audit. Yarra’s policy details a step by step guide for staff acquiring goods
and services in an emergency.
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2.3.3 Optimising value through use of competition

Seeking value through public tender

There were purchases at each council that had been publicly tendered in line with the
Act, however, there were many instances where cumulative payments to suppliers over
time had exceeded the public tender thresholds, and where there was no contract or
competition to secure better value from suppliers. While the Act is silent on the
requirement to tender when cumulative payments over time exceed legislative
thresholds, it is good practice to subject the provision of goods and services to
competitive processes where an established, ongoing need is identified.

Deliberate contract splitting was not evident in these cases, however, there was
insufficient assurance that councils had either optimised value for money through
competition or that they had complied with their statutory obligations to go to tender.
This is because:

° there is general confusion among some councils on whether the statutory
thresholds apply to discrete purchases with suppliers or to multiple purchases
and payments with the same supplier which accumulate over time

° there is inadequate monitoring of and reporting on supplier expenditure due in
part to the limitations of software systems

° the size of the supplier market particularly in regional and rural areas where the
number of suppliers who can tender for the work is likely to be much smaller.

Figure 2D presents an analysis of supplier payments and identifies a number of cases
where councils were addressing situations where they could improve value for money.
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Figure 2D
Analysis of supplier payments

An internal review at Mount Alexander in 2009 identified two suppliers of different labour
hire services that had received cumulative payments exceeding the legislative thresholds
without going to tender. Payments to one supplier exceeded $1.2 million since 2003—-04,
including $505 000 paid in 2008—09. The other has received $560 000 in payments since
2004-05, with the highest amount paid being $179 000 in 2007—08. The council has since
terminated these contracts and initiated a public tender.

In June 2009 Colac analysed creditor payments made since 2005-06 and identified

31 suppliers without contracts that had received aggregate payments in excess of legislated
threshold amounts. Individual suppliers had received payments totalling $3.7 million for
building materials and $1.1 million for excavation works that were not publicly tendered.
Average annual payments to these two suppliers were $748 000 and $218 000 respectively.
Since then the council has tendered its building maintenance and paving and plant hire
services to establish annual supply contracts.

A 2007 internal audit at Yarra identified 11 suppliers that had received aggregate payments
over the public tender thresholds. Four of these suppliers received payment in excess of
$350 000 for the period 1 July 2006 to 31 May 2007. The audit recommended that Yarra
monitor payments over $50 000 to vendors and that it explore ways to maximise value.
Council upgraded its information systems in 2009 to enable better reporting and has
increased its focus on strategic procurement by tendering for common services and
accessing state contracts and collaborative purchasing.

A similar analysis at Bendigo identified 17 suppliers where cumulative payments over time
exceeded public tender thresholds. One supplier received $942 000 for marketing services
and another received $760 000 for maintenance services between 2007 and 2009 that
were not publicly tendered. There were three instances where suppliers received individual
payments over the tender thresholds for goods, services or works that were not publicly
tendered contrary to the Act. These were for the provision of marketing services, road
maintenance and construction. Bendigo has acknowledged these issues and has
developed an action plan to improve procurement practices. It has also since identified a
number of service contracts which it intends to progressively tender.

Source: Victorian Auditor-General's Office.

While these councils had taken steps to improve value for money, Figure 2E highlights
a number of instances at Casey where there was no action on previous internal audit
recommendations to make greater use of competitive purchasing.
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Figure 2E
Case study: Opportunities to improve strategic purchasing at Casey

Lack of action on internal audit recommendations for annual supply contracts

Internal audits at Casey in 2005 and 2006 each identified 27 suppliers that had collectively
been paid over $100 000 in a year for numerous engagements and where there was no
annual supply contract. The legislative threshold for public tender was then $100 000.

In 2005, one supplier had been paid $629 700 for road maintenance, and suppliers of
labour hire services were paid a total of $878 096. Of the suppliers we identified without
contracts in 2006 the three highest paid received $405 433, $486 418 and $1.2 million for
electrical works, nursery supplies and labour hire respectively.

In each case, the auditors recommended the council consider and where possible
implement annual supply contracts including regularly review creditor payments over

$100 000 to identify how to improve value for money through competition. Council advised
that it had considered opportunities, however, action has not yet been taken to address the
recommendations made in 2005.

Insufficient use of competitive processes

Casey paid 65 suppliers aggregate amounts of $153 000 to $3.5 million over the two year

period 2007—08 and 2008—09. Twelve of the 65 suppliers were also identified by the above
internal audit reviews further indicating the council’s inaction in optimising value for money
through competition.

In 17 of the 65 cases, Casey had bought goods and services by a quotation process but the
aggregate payments over the two years 2007-08 and 2008—-09 exceeded $150 000. Ten of
these suppliers had been paid amounts ranging from $320 000 to $1.5 million, mainly for
fleet vehicles and landscaping works.

While Casey has now tendered some of these services, it did not adequately pursue more
strategic ways to buy goods and services in the above examples. This has limited its
potential to deliver better value for money.

Source: Victorian Auditor-General's Office.

Under the Act the requirement to go to tender depends on the estimated value of the
contract when engaging with potential suppliers. If the value of a contract is reasonably
estimated to be less than the statutory thresholds then there is no legal requirement for
a council to initiate a tender.

LGV’s guidelines identify situations where a council is in breach of its tendering

obligations under the Act. These include when:

° a contract of the specified amount or more is entered into willingly without first
conducting a public tender

° a public tender is called for but the resulting contract is significantly different from
the tender specifications

° a contract of the specified amount or more is extended where there was no
provision for an extension

° a contract of the specified amount or more is entered into without first going to a
public tender despite the refusal of the minister to approve an exemption.
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But the Act is silent on whether there is a need to go to public tender if actual
expenditure with a supplier exceeds the original estimate, or if this occurs as a result of
multiple purchases with the same supplier over time. This has led to a lack of clarity
across the sector on the circumstances under which a council must go to public tender.

The disparate practices described in Figures 2D, 2E above and in Figure 2F below
demonstrate that councils need to improve their strategic procurement and that LGV
needs to clarify councils’ statutory obligations.

One way is by amending the Local Government (General) Regulations 2004 (the
regulations) to prescribe the circumstances that require a council to tender. The
regulations could also cover cases where the cumulative value of purchases exceeds
the thresholds over a given time so that councils will optimise the use of competitive
processes.

Figure 2F
Case study: Breach of tendering obligations

Ongoing expenditure after contract expiry

There were two instances at one council where contracts had expired but the council
continued to buy services from the same suppliers. One contract for equipment hire expired
in June 2007. While the contract was re-tendered, the process was not properly concluded
and approved by council. Total expenditure after contract expiry exceeded $1.5 million for
one supplier and $650 000 for the other for the period 2007-08 to 2008—09. The tender
process was repeated in August 2009 and a panel of eighteen suppliers has subsequently
been approved by council.

The second case involved a contract for playground maintenance that was extended until
June 2007 after it expired in 2004. The contract had not been re-tendered due to delays in
the sign off of the new tender specification. The council later spent $1.1 million in 2007-08
and around $840 000 in 2008-09 with the same supplier. Council has since re-tendered the
contract following discussions with audit.

Splitting of purchases

One council bought three vehicles on the same day from the same supplier but as separate
contracts. The council approached three suppliers and asked them to price each of the
three vehicles individually rather than submit a quote for the potential purchase of two or
more as a means of encouraging better value. This is poor practice.

Because they were treated as separate contracts public tender thresholds were not
exceeded and the purchase was able to be expedited, prior to the end of the financial year.
There was no clear explanation as to why the vehicles were bought separately.

The contract values of the vehicles were $64 259, $73 996 and $71 259 totalling
$209 951, which exceeds public tender thresholds.

Source: Victorian Auditor-General’s Office.
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Exemption from tendering in emergencies

The Act enables councils to enter into a contract without first going to public tender if
the council resolves that the contract must be entered into because of an emergency.

Local Government Victoria’s Local Government Procurement Best Practice Guideline
states that contracts entered into in an emergency must be limited in scope to
whatever is necessary to deal with the emergency. The council should then publicly
tender any works or services following the initial emergency.

The Act neither defines what constitutes an emergency nor requires councils to
publicly report when they have invoked emergency powers. Casey had paid
approximately $18.7 million to 12 contractors under emergency provisions since
September 2008 for remedial works on the methane gas leak at the Stevensons Road
landfill site in Cranbourne.

However, the council did not identify the point at which ongoing work related to the
emergency should be publicly tendered. Casey was also unable to provide evidence of
the approvals to engage all 12 suppliers associated with the emergency. These
circumstances effectively create an open-ended situation, and limit transparency and
accountability. Following discussions with audit, Casey advised that all future works
associated with the emergency will be subject to competitive processes. A tender for
the long-term management of the Stevensons Road site has been advertised and
Casey has advised that the contract will be awarded by 1 April 2010.

2.4 Oversight of procurement activities

All councils except Bendigo centralised the administration of tendering. The
responsibilities of central units included maintaining the contracts register, advising
staff including assisting with, and overseeing, the preparation and management of
tender documentation. Bendigo’s major projects unit maintains the contracts register
and provides advice to staff, however, responsibility for managing tender processes is
devolved to individual business units.

Similarly, the responsibility for managing and varying contracts was also devolved to
individual business units at each council. Although some processes were centrally
managed none of the councils had comprehensive arrangements for overseeing and
managing their local procurement activities.

This lack of central oversight resulted in a level of inadequate and inconsistent
practice. This is discussed below.
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2.4

2.4.2

Monitoring adherence to probity standards

Most councils had inadequate arrangements for assuring actual or potential conflicts of
interest were effectively managed during procurement. The policies place the onus on
staff to declare such interests. However, except for Yarra, none of the remaining
councils required staff to demonstrate they had considered the issue and to confirm
whether or not they had any conflicts.

This means that most councils were unable to demonstrate that they had sufficient
oversight or knowledge of whether staff apply probity standards effectively when
deciding on tenders. The range of probity issues identified during this audit suggests
councils need to strengthen this area. As stated earlier Colac, Bendigo and Casey
have since taken action to strengthen local practices.

Monitoring expenditure levels

None of the councils systematically monitored and reported to senior management on
aggregate supplier payments as a way of identifying opportunities to leverage better
value from high-value purchases through competitive procurement.

All councils had examples where they had engaged in competitive quotation or tender
processes in accordance with their policies and/or the Act. However, there was little
evidence that they had made adequate use of competition to optimise value for money
or that they had consistently complied with the statutory requirement to go to tender.

As stated earlier, the Act is silent on whether there is a need to go to tender if actual

expenditure exceeds the original estimate or if this occurs as a result of multiple

purchases with the same supplier over time. There were numerous instances at each

council where cumulative payments to suppliers exceeded the statutory tender

thresholds and where there was no consideration given to conducting a public tender

once expenditure reached such amounts. Reasons for this varied among councils and

included:

° staff were not sufficiently aware of, and focused on, the benefits of strategic
procurement

° local systems were inadequate for tracking payments against suppliers, contracts
and statutory thresholds

° general confusion on the circumstances under which the statutory tender
thresholds apply

° low procurement capability among staff.

This meant most councils were inadequately equipped to monitor, identify and
capitalise on opportunities for strategic procurement.

All councils were aware of these challenges. Casey, Yarra and Colac had either
implemented or initiated upgrades of their information systems to enable better
oversight of procurement and expenditure, and Bendigo took action to strengthen its
oversight of procurement arrangements during the audit.
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2.4.3 Improving procurement practices

None of the councils systematically reviewed the effectiveness of their procurement
and associated controls.

Casey and Yarra had reviewed some individual contracts to inform future
specifications, procurement and service delivery approaches, but these were isolated
instances. Councils did not routinely perform post-contract evaluations to assess if
they had achieved value for money. Bendigo’s and Colac’s policies require projects to
be evaluated after completion, but this did not occur routinely.

Audit committees at each council had played an important role in reviewing their
procurement systems and in recommending improvements to local practices. Key
recommendations from these audits focused on better vendor management,
monitoring of cumulative payments and managing probity and conflicts of interest.
While councils had committed to act, the upgrade of local information systems had
generally delayed implementation.

2.5 Overall conclusion

All councils engage in competitive procurement processes. However, the absence of
systematic and documented evaluations of procurement outcomes means that they
are unable to demonstrate that best value is being achieved.

Significant opportunities were evident at all councils for optimising value for money
through greater use of competition and strategic procurement. Each council had
examples of expenditure on goods, works, or services that had exceeded the statutory
tender thresholds over time, and for which there was no evidence of a contract, public
tender or use of a competitive process. There is a lack of clarity over councils’ statutory
obligations in these circumstances and LGV should address this in consultation with
councils.

While all councils had procurement policies that identified probity standards,
shortcomings in local controls and oversight meant that there was inadequate
assurance that probity standards had been consistently applied, and that conflicts of
interest were being appropriately managed.
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Recommendations

1 Councils should strengthen the application of probity standards in procurement

by:

® training all staff involved in procurement to identify and manage conflicts of
interest and probity

® requiring all tender evaluation panel (TEP) members to document
declarations of conflicts of interest

® assuring TEP reports provide sufficient detail and analysis to support
decisions to award tenders

® maintaining sufficiently detailed and secure records of all procurement
activities and decisions to reliably acquit transparency and accountability
obligations.

2 Councils should strengthen oversight and monitoring of procurement by:

e regularly monitoring cumulative payments to suppliers to identify
opportunities to use competitive and/or collaborative procurement
arrangements for improved value

® establishing procedures for assuring compliance with and adherence to
statutory requirements and public sector probity standards

e systematically reviewing the effectiveness of procurement activities and
associated controls.

3 Local Government Victoria (LGV) should review and enhance guidance to
councils on strategic procurement in consultation with stakeholders. This should
include amending the Local Government Regulations to:
® Dbetter prescribe the range of circumstances under which a council’s statutory

obligations to tender apply, and specifically address situations involving
cumulative spend with suppliers

® require councils to set the scope, timeframe and value of works to be
covered by a contract entered into because of an emergency and to report
this publicly.
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Auvait Act 71994 section 16—

sUbmissions and comments

Introduction

In accordance with section 16(3) of the Audit Act 1994 a copy of this report, or relevant
extracts from the report, was provided to the Department of Planning and Community
Development, the City of Casey, City of Greater Bendigo, Mount Alexander Shire
Council, Colac-Otway Shire Council, and the City of Yarra with a request for comments
or submissions. A copy of the report was also provided to the Local Government
Investigations and Compliance Inspectorate for attention in accordance with section
16F(1) of the Act.

The comments and submissions provided are not subject to audit nor the evidentiary
standards required to reach an audit conclusion. Responsibility for the accuracy,
fairness and balance of those comments rests solely with the agency head.
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Submissions and comments received

RESPONSE provided by the Secretary, Department of Planning and Community
Development

Department of Planning
and Community Development

1 Spring Street

Melbourne Victoria 3000
Ref: BSEC001225 GPO 2392

Melboume Victoria 3001

Australia

Telephone: (03) 9651 7026

Mr Des Pearson Facsimile: (03) 9651 7269

Auditor-General

Level 24

35 Collins Street
MELBOURNE VIC 3000

Dear Mr Pearson

AUDIT ACT 1994, S 16(3) —- PROPOSED AUDIT REPORT
PERFORMANCE AUDIT — TENDERING & CONTRACTING IN LOCAL GOVERNMENT

Thank you for your letter of 1 February 2010 enclosing a copy of the proposed report on the
performance audit your office undertook on ‘Tendering and Contracting in Local Government’
and the opportunity to provide formal comments for inclusion in the report.

| note that you have also provided a copy of the proposed report to Mr David Wolf, the Chief
Municipal Inspector of the Local Government Investigations and Compliance inspectorate for
information.

The Department has reviewed the proposed report and, as was the case with the preliminary
draft report provided in late December 2009 for final confirmation of issues, facts and
context, believes the proposed report presents fairly and is balanced.

With regard to the series of three recommendations contained in the proposed report, and
which are unchanged from the preliminary report, the Department wishes to reiterate the
comments dated 12 January 2010 in response to the preliminary report.

The Department supports the first and second recommendations which are addressed
specifically to local government.

With regard to the first part of the third recommendation; which is addressed to Local
Government Victoria, the Department will continue to work with the local government sector
on enhancing guidance to councils on strategic procurement. Amendments to the
regulations will be considered in the context of procurement reforms that are being delivered
through the ‘Councils Reforming Business’ and ‘Reducing the Regulatory Burden’ programs
which the Victorian Government has implemented in an effort to encourage strategic thinking
in procurement within local government. The Department supports the second part of the
third recommendation.

Yours sincerely

s 2,

Yehudi Blacher
SECRETARY

The Place To Be
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RESPONSE provided by the Chief Executive Officer, City of Casey

P)-

ity of

Casey

21-31-2
SD/MR

15 February 2010

Dr Peter Frost

Acting Auditor General

Victorian Auditor General's Office
Level 24

35 Collins Street

MELBOURNE VIC 3000

Dear Dr Frost

Proposed Audit Report — Performance Audit of Tendering and Contracting in
Local Government

| refer to the proposed report on Tendering and Contracting in Local Government.
Thank you for the invitation to provide formal comments for inclusion in the report.

Independent audits provide the benefit of not just confirming good practices that exist,
but also highlights opportunities for improvement. Your report focuses on the latter and |
support many of your observations and recommendations that have been made and
issues that need addressing.

| am concerned however, that some parts of the report unfairly represent Council's
practices and procedures that exist in relation to tendering and contracting. For
example, Figure 2E, Page 15, infers that Council has not paid sufficient attention to
using competitive processes in delivering ‘value for money'. There is an unusually high
level of attention paid to aggregate payments to individual contractors or suppliers for
purchase, with the implication that aggregate purchases for discrete arrangements come
under the threshold provisions of the Act. Council's legal advice has been, and still is,
that this is not the case.

In relation to ‘value for money', 169 creditors were individually paid aggregate amounts
of over $150,000 for the purchase of goods and services in either 2007/08 or 2008/09.
Of this amount, at least $200.7 million (90.3%) has either been through a competitive
process or a competitive process was not possible or not required.

Can you please insert the following formal comments in your report:

“Council has comprehensive systems in place that are not referred to in the
report. Despite this, Council acknowledges that there is room for improvement
and has addressed, and is continuing to address, comments raised.

.12

Victorian Auditor-General’'s Report Tendering and Contracting in Local Government 23



Appendix A. Audit Act 1994 section 16—submissions and comments

24

RESPONSE provided by the Chief Executive Officer, City of Casey — continued

2312 S~ 15 February 2010

In relation to ‘value for money', 169 creditors were individually paid aggregate
amounts of over $150,000 for the purchase of goods and services in either 2007/08
or 2008/09. Of this amount, at least $200.7 million (90.3%) has either been through
a competitive process or a compelitive process was not possible or not required.”

If you have any questions in relation to this matter please do not hesitate to contact me on
XKXK XXKX.

Yours faithfully

/

fJ| /
\& \ \‘IIL L/\/I "l'\.':

Mike Tyler
Chief Executive Officer
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RESPONSE provided by the Chief Executive Officer, City of Greater Bendigo

10 February 2010

Dr Peter Frost

Acting Auditor-General
Level 24

35 Collins Street
MELBOURNE VIC 3000

Dear Dr Frost

Proposed Audit Report = Performance Audit of Tendering and Contracting in Local
Government

Thank you for your letter of | February 2010 in which you enclose your proposed report on
Tendering and Contracting in Local Government to be tabled in Parliament later this month.
You have invited a formal response from me for inclusion in the report.

| welcome and accept the three recommendations in the report as an opportunity to further
review and refine our procurement process and improve our contract administration, Since the
audit was undertaken there have been significant improvements in our probity and transparency
arrangements and increased internal scrutiny of our processes.

In response to the first recommendation, | note the Auditor-General's findings regarding probity
standards. Following the inclusion of section 186A of the Local Government Act 1989 the Council
revised its practices in regard to procurement. Since the audit, however, there is now greater
clarity as to the actions required to improve the current arrangements. The staff Code of
Conduct has been completely revised to emphasise conflict of interest issues. A formal Conflict
of Interest Declaration has been developed and promulgated as a mandatory addition to the
procurement process. The Council has also adopted a Tendering Policy which clearly states
probity requirements and specifies which in-house bids can be made in response to Council's
requests for tender. There has also been a focus on ensuring all staff are aware of their
procurement responsibilities through systematic in-house training. Discreet components of the
training may also form part of our on-going induction process.

In relation to recommendation two, | acknowledge that strengthening the oversight and
monitoring of procurement will enhance Council’s statutory compliance and improve best value
outcomes for the community. The Council's Executive Management Team is now reviewing key
procurement performance indicators on a monthly basis, Also, a cross organisation team of staff
monitors the implementation of the procurement Action Plan and is introducing improved
processes, including reviewing collaborative procurement arrangements and establishing
procedures for compliance and reviewing procurement activities. The Council is considering
additional resources to achieve more strategic procurement outcomes.

Greater Bendigo City Council

Address: 195-229 Lyttleton Terrace, Bendige
Postal Address: PO Box 733, Bendigo Vie 3552
T (03) 5434 6000

TTY: {03) 5434 6460

F: (03) 5434 6200

E:  requests@bendigo.vic.gov.au

Wi www.bendigo.vic.gov.au

ABMN, 74 149 638 164
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RESPONSE provided by the Chief Executive Officer, City of Greater Bendigo —
continued

In relation to recommendation three, the Council would welcome enhanced practical guidance
from Local Government Victoria in the area of procurement, particularly in regards to section
186 of the Act and the complex conflict of interest provisions. | acknowledge that LGV has
recently provided support to the sector in developing capacity in the area of procurement.
However, further clarity regarding the circumstances under which the provisions apply,
especially regarding cumulative spend, would assist in avoiding unintentional breaches,

Thank you for the opportunity to respond to your report.

Yours sincerely,

Masgr il

Craig Niemann
CHIEF EXECUTIVE OFFICER
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RESPONSE provided by the Chief Executive Officer, Mount Alexander Shire

Council
ﬂom ALEXANDER
— SHIRE COUNCIL —
File no. {10/030/001)
12 February 2010
Des Pearson
Audit-General

Victorian Auditor-General's Office
MELBOURNE VIC 3000

Dear Des
Proposed Audit Report: Performance Audit of Tendering and Contracting in Local Government (ref. 10/00962)

| refer to your letter dated 1 February 2010 regarding the Proposed Audit Report: Performance Audit of Tendering and
Contracting in Local Government and provide the following formal comment for inclusion in the report.

Mount Alexander Shire welcomes the Victorian Auditor General's Report on Tendering and Contracting in
Local Govemment and supports the recommendations within the report. The report will provide a basis for
the sector fo improve its overall performance in procurement activities.

As a result of the Report, Council is already considering a number of enhancements fo systems and
procedures that will address the matters raised and recommendations put forward.

Please do not hesitate in contacting me on xxxx xxxx should you wish to discuss this further.

Yours sincerely

y e

PHIL ROWLAND
Chief Executive Officer

25 Lyttleton Street, Castlemaine
PO Box 185, Castlemaine 3450

T (03) 54711700 F (03) 54711749
E info@mountalexander.vic.gov.au
W www.mountalexander.vic.gov.au

ABN 12 966 477 062
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RESPONSE provided by the Chief Executive Officer, City of Yarra

in reply please quote:D10/4801
Qur ref:D10/6867
Contact: Ivan Gilbert

CITY OF

12 February 2010 - | YRRA

City of Yarra

Mr Peter Frost PO Box 168
Victorian Auditor Generals’ Office RICHMOND 3121
L 24 DX 30205
35 Collins St Telephone (03) 9205 5555

Facsimile (03) 8417 6666
Email info@yarracity.vic.gov.au
Web www.yarracity.vic.gov.au
ABN 98 394 086 520

MELBOURNE VIC 3000

Dear Dr Frost

Re: Proposed Audit Report
Performance Audit of Tendering and Contracting in Local Government

Thank you for forwarding the proposed audit report for formal comment.

We consider the overall intent of the Report as highly desirable and a timely
driver of clearer legislative direction, improved processes, collaboration,
procurement and value for money outcomes and the pursuit of opportunity and
innovation across the sector.

In accord with the above context, we have reviewed the proposed report and in
response to your invitation, record that key new probity processes noted as in
progress during the audit process at Yarra, have been incorporated in Council's
Procurement Procedure Manual and procedures implemented. These are
outlined as follows.

Page ix Reference, words commencing “However the Act is silent on...”
Yarra has as previously noted, implemented a monthly procedure of monitoring
and reporting to the Executive on both expenditure with all providers and tender

thresholds with intended outcomes including one of:

(i) ceasing expenditure with a provider (if tender thresholds are exceeded or
approached) until appropriate market testing is undertaken, or

(i) ceasing use of a provider and migrating procurement to an approved
provider with State Purchasing or Procurement Australia or another
Council contracted provider.

Page 1 of 6
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RESPONSE provided by the Chief Executive Officer, City of Yarra — continued

I note the details of procedures in an extract of the Yarra Procurement
Procedure Manual referred to in the paragraph referencing Page 12. Figure 2C,
below.

Outcomes (i) and (i) above have already been implemented on a number bf
~ occasions. : :

Page ix Reference, words commencing “Except for Yarra and also for the
rare occasions where a probity ..."”

We note the Report and advise that Yarra is developing detailed guidelines for
inclusion in its Procurement Procedure Manual to clarify and specifically direct
the implementation of a “Probity Plan” for tenders in excess of $500,000 and
also tenders of specific complaxity; whether of a technical cr service structure,
etc. ' :

Pages ix and x — Recommendations Table

We note that Yarra's Procurement Procedure Manual does address and Yarra's
processes do include:

- each of the first three dot poinf functions under Recommendation
1, '

- as a result of our new electronic Contract i\/lanagement system
(now in operation), the fourth dot point function under
Recommendation 1,

- as a result of our new procedures (now in operation), the three
dot point functions under Recommendation 2.

Page 6. Clause 2.2 Maintaining Probity in Procurement
We are in the process of expanding the_guidelines in our Procurement

Procedure Manual around the procedures for debriefing and advising
unsuccessful tenderers of the outcome of tendering processes.

Page 7. Figure 2A

We note the reference “(b) Council took action fo strengthen practices during
the audit’ in connection with comment “Adequate arrangements fo monitor
adherence to probity standards”.

We now specifically wish to record that the reporting software we were
developing at the time of the audit process, to enable proper monitoring of

Page 2 cf 6
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RESPONSE provided by the Chief Executive Officer, City of Yarra — continued

probity issues, has been implemented and is now fully operating. This is
enabling detailed monitoring and provision of monthly reporting to the

- Executive, actioning and recording accountability outcomes, recording
adherence to probity standards and compliance with legislation and Council
policy and addressing value for money issues.

Page 10. Paragraph — “Treating Bidders Equally”

From a “bidder’s” viewpoint, Yarra's tender process is that all tenderers
receive the same information, i.e formal written advice of all questions raised by
any bidder (but not identification of which bidder) and ali responses given o
those questions, in order that no tenderer is disadvantaged in the tender
process. '

From a “contractor’s’ viewpoint, Yarra's now operational electronic Contract
Management system requires, and direction has been given to all Contract
Managers in this regard, that ALL information relating to the contract and its
management, e.g. all documentation, file notes, minutes of on-site meetings,
emails, reminders, records of telephone conversations, etc. ARE to be filed in
the system, which links directly to the Council's Electronic Record Management
system (TRIM). The specific purpose of this requirement is to ensure ALL
records are recorded, readily accessible and auditable by the system
administrator and the Contract Manager's Manager/Director for monitoring
purposes. This requirement is detailed in the Procurement Procedure.

We believe that Yarra's processes fully comply with both the reality and spirit of
treating all bidders equally. '

Page 12. Figure 2C
We note the references in Figure 2C

- “Policies guide procurement when cumulative spend exceeds tender
thresholds” and comment “(b) Council advised it intends to update its
policy to address this issue”,

- “Systematic monitoring and reporting occurs to identify competitive
' procurement opportunities” and comment “(a) Council took action to
strengthen practices during the audit”,

- “Procurement processes and outcomes are systematically reviewed for
improvement” and comment “(a) Council took action to strengthen
practices during the audit”.

We wish to specifically record that Council has both amended its Procurement
Procedure Manual fo address the above issues and implemented a detailed
process of monthly reporting to the Executive as outlined above, in references

| Page 3 of 6
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RESPONSE provided by the Chief Executive Officer, City of Yarra — continued

to the'paragraphs Page ix Reference, words commencihg “However the Act is
silent on...” and alsc Page 7. Figure 2A.

[ note the following extract from Council's Procurement Procedure Manual
which highlights the various report elements required to be addressed

“,..Councils are required under section 186(1) to conduct a public tender before
entering into contracts of the specified amount or more. Further, section 186(2)
alfows Councils to conduct an ‘Expression of Interest’ (EO]) process as a

- precursor to a public tender. : .

Notwithstanding the legisiative or policy directives noted above and the

_ requirement fo obtain quotations as outlined in the Council’s Instrument of
Delegation re Procurement and Expenditure Authorisation Limits, staff are
required toitindertake a formal public tender process when the proposed
expenditure will or is likely to exceed $100,000.

To ensure appropriate monitoring and control of all expenditure, the Manager
Contracts and Procurement shall on a monthly basis, prepare and present a '
report to the Director and the Chief Executive Officer detailing:

(i) that all year to date expenditure of $100.000 ($100K) or more to any
supplier, has been reviewed and is/is not in compliance with Section 186 of
the Local Government Act 1989, i.e. that the expenditure is/is not via a
current contract with the Council or Procurement Australia or the State
Purchasing Board. :

(i) That where year to date expenditure has reached or is approaching $100K
with a supplier and there is no current contract, that instructions have been
issued to stop further expenditure with that supplier and that a procedure
has been initiated either for a public tender process or to use a suppiler
with a current Procurement Australia or State Purchasing Board coniract.

(i) That year to date expenditure of less than $100K with all suppliers has
been monitored and spot checks undertaken to ensure compliance with
Council’s Purchasing Policy (i.e. 3 quotations - verbal or written as
appropriate — have/have not heen obtained and to initiate appropriate
remedial action if quotes have not been obtained).

(iv) The implementation of progressive market testing (by quotations or public
fender or use of Procurement Australia or State Purchasing Board contract
supplisrs) of procurement across all expenditure of $5,000 and above, to
maximise value for money in procurement.

(v) That year to date expenditure on common services or goods with muftiple
suppliers (e.g. “printing” services, catering or the like) has been monitored
and a process of public tendering initiated to establish market tested value
for money outcomes and/or establishment of a contracted panel of
providers of e.g. “printing” services, via a Council, Procurement Australia
or State Purchasing Board contract....”

Page 40of 6
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RESPONSE provided by the Chief Executive Officer, City of Yarra — continued

Page 13. Clause 2.3.3 Optimising value through use of competition

In referring to the sentence "While the Act is silent on...... ongoing need is
identified” we again draw attention to the new procedures incorporated into
Yarra' Procurement Procedure Manual which are now implemented as a formal
monthly task with report to the Executive as noted above.

Page 14. Figure 2D

In respect of paragraph 3 referencing the 2007 Yarra audit, we note the new
procedures as outlined above will monitor, report and effectively prevent any
incidents such as that in 2006/2007 from occurring.

Page 18. Clause 2.4 Oversight of proéurement activities

We believe that with the impiementation of each of the electronic Contract
Management system and the monthly monitoring procedures as outlined above,
associated with the new capacity to centrally monitor all confract management
processes (i.e. by each of the Contract and Procurement Branch, the respective
Branch Manager and the respective Divisional Director) will ensure effective
oversight of procurement activities at Yarra.

Page 18. Clause 2.4 .1 Monitoring adherence to probity standards

We believe Yarra's procurement procedures as specified in the Procurement
Procedure Manual, make it clear that all members of a TEP are required to sign
a Conflict of Interest form prior to taking up membership on a TEP. We believe
this process prevents the instance of a person having a Conflict from being
invotved in a TEP. :

Page 19. First paragraph

The wording “However, there was little evidence that they had méde adequate
use...... to go to tender” is quite generalised and perhaps tends not to
distinguish the councils which have more comprehensive processes in place.

- We believe that Yarra's new procedures as outlined above, address this issue,

both clearly and strongly.
Page 19. Fourth paragraph

the audit’, does not give a clear indication as to which of Casey, Yarra and
Colac have respectively implemented or initiated upgrades. In this regard we

Page 50of 6
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RESPONSE provided by the Chief Executive Officer, City of Yarra — continued

wish to record that our now operating comprehensive new procedures, do
address the matter,

Page 20. Clause 2.5 Overall conclusion

The wording of the final paragraph is quite general and when read in
conjunction with the final paragraph in clause 2.2.2 and the first paragraph of
clause 2.2.3, perhaps does not convey the extent of variation between the
processes and polices at each of the Councils.

In this regard we note that the proposal to develop more clarity in legislation will
lead to more consistent methodology and applications across all councils. This
outcome will no doubt improve assurances that appropriate probity standards
are being applied and conflicts of interest are being apptopriately managed.

Should you require further information please feel free to contact Ivan Gilbert on

XXXX XXXX.

Yours sincerely
C@*a—&;‘

Ilvan Gilbert
Executive Manager Governance

Andi Diamond -
Chief Executive Officer

c.c. Steven Vlahos, Director, Performance Audit
steven.vlahos@audit.vic.gov.ay

Page 6 of 6
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Auditor-General’s reports

Reports tabled during 2009-10

Report title

Date tabled

Local Government: Results of the 2008-09 Audits (2009-10:1)
Public Hospitals: Results of the 2008—-09 Audits (2009-10:2)

Towards a ‘smart grid'—the roll-out of Advanced Metering Infrastructure
(2009-10:3)

Responding to Mental Health Crises in the Community (2009-10:4)
Management of the Community Support Fund (2009-10:5)

Auditor-General’'s Report on the Annual Financial Report of the State of Victoria,
2008-2009 (2009-10:6)

Water Entities: Results of the 2008—09 Audits (2009-10:7)

Maintaining the Integrity and Confidentiality of Personal Information (2009-10:8)
Vehicle Fleet Management (2009-10:9)

Managing Offenders on Community Corrections Orders (2009-10:10)

Portfolio Departments and Associated Entities: Results of the 2008—-09 Audits
(2009-10:11)

Making Public Transport More Accessible for People Who Face Mobility
Challenges (2009-10:12)

Use of Development Contributions by Local Government (2009-10:13)

The Effectiveness of Student Wellbeing Programs and Services (2009-10:14)

November 2009
November 2009

November 2009

November 2009
November 2009

November 2009

November 2009
November 2009
November 2009
November 2009

December 2009

December 2009

December 2009

February 2010

VAGO'’s website at <www.audit.vic.gov.au> contains a comprehensive list of all reports issued by the

Office. The full text of the reports issued is available at the website.




VAGO

Victorian Auditor-General’s Office
Auditing in the Public Interest

Availability of reports

Copies of all reports issued by the Victorian Auditor-General's Office are available
from:

Information Victoria Bookshop
505 Little Collins Street
Melbourne Vic. 3000
AUSTRALIA

Phone: 1300 366 356 (local call cost)
Fax: +61 3 9603 9920
Email: <bookshop@dvc.vic.gov.au>

Victorian Auditor-General's Office
Level 24, 35 Collins Street
Melbourne Vic. 3000
AUSTRALIA

Phone: +61 3 8601 7000

Fax: +61 3 8601 7010

Email: <comments@audit.vic.gov.au>
Website:  <www.audit.vic.gov.au>
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